No. 19 


—<—$$—— 


that the 
zinented 
loney by 
O defray 
; be held 
when all 
he prop. 
be trust 
/DWELL, 


1res.—A 
‘chased, 
1 to the 
she pur. 
<HOUSE, 


use of 
nds isa 
on; and 
ots that 
on of an 
the cus. 
pm pany 
f water, 
ch as to 
ted the 
8 works 
’, Neb., 


—A will 
e if she 
nto the 
hat the 
ecutors 
legacy 
trix, to 
IGAN V. 


3.—The 
n a cer- 
the de. 
nfer no 
iration 
ye pre- 
19 8. E. 


—After 
all the 
ovided 
th and 
srsonal 
hat the 
1 fee in 
ETT V. 


as de- 
1e sup- 
sached 
among 
of the 
re the 
eldest 
ent of 
. post- 
ose of 
If aud 
estate 
on the 
9 Atl. 


av. St. 
utors, 
trans- 
ereto 
to tes- 
intro- 
lative 
DIES, 


Vou, 46 CENTRAL LAW JOURNAL. 403 








—_—_ 


Central Law Journal. 


—— ——_ 


ST. LOUIS, MO., MAY 15, 1898. 











—— 


Ina late issue of this paper we called at- 
tention to the case of Gelsthorpe v. Furnell, 
wherein the Supreme Court of Montana up- 
held the constitutionality of the inheritance 
taxlaw of that State. The question involved 
has since been passed upon by other courts, 
and, on account of the general and growing 
importance of the subject, an extended re- 
view of such cases would seem to be in order. 
The Supreme Court of Missouri, in State v. 
Switzler, in an exhaustive opinion by Gantt, 
C. J., hold that the statute of that State pro- 
viding for the payment of a collateral succes- 
sion tax is unconstitutional and void. The 
ruling of the court, however, was not predi- 
cated upon the want of power in the State to 
levy a tax of this character. The vice of the 
enactment, according to the supreme court, 
rested in the fact that the revenue to be de- 
rived from such taxation was to be applied to 
the uses of the State University, and the court 
held that under the State constitution taxes can 
only be levied for a public purpose, and that 
the specific object of this find was not a pub- 
lie character. ‘‘That the State of Missouri,’’ 
says the learned judge, ‘‘for public purposes 
may assess and levy taxes upon the succession 
ordevolution of property under our inherit- 
ance laws or statute of wills subject only to 
the prohibitions of the constitution of the 
State and the constitution of the United 
States, we have no doubt whatever. The 
constitutionality of such a tax has been too 
long affirmed by the courts of last resort to 
admit of doubt, but we have not found nor 
have counsel pointed to any statute which has 
received the sanction of the courts, which 
levied such a tax for other than a plainly 
public purpose.’’ In holding that the purpose 
of the taxation here was not a public one, the 
court cites Loan Association v. Topeka,’ 20 
Wall. 655 ; People v. Salem, 20 Mich. 452; 
Jenkins y. Anderson, 103 Mass. 74; Deal v. 
Mississippi County, 107 Mo. 464. 


The Supreme Court of the United States 
has within the past few weeks passed upon 
the main question involved in this class of 





cases and upholds the validity of the Illi- 
nois Inheritance Tax Act. Magown v. The 
Illinois Trust & Savings Bank. It was held 
by that court, affirming the decision of the 
Supreme Court of Illinois, that an inheritance 
tax is not one on property but on the succes- 
sion, that the right to take property by devise 
or descent isa creature of law, and not a nat- 
ural right—a privilege, and therefore the au- 
thority which confers it may impose condi- 
tions upon it. From these principles it is de- 


. duced that the States may, in taxing the priv- 


ilege, discriminate between relatives, and be- 
tween these and strangers, and grant exemp- 
tions, and are not precluded from this power by 
the provisions of the respective State constitu- 
tions requiring uniformity and equal taxation, 
that the power of the State over succession 
may be as plenary in the abstract as appellee 
contends for, nevertheless, it must be exerted 
within the limitations of that constitution. If 
the power of devise or of inheritance be a 
privilege it must be conferred or regulated by 
equal laws. The Illinois statute is not con- 
trary to the rule of equality of the 14th 
amendment. That rule does not require ex- 
act equality of taxation, it only requires that 
the law imposing it shall operate on all alike 
under the same circumstances. The tax is 
not on money; it is on the right to inherit, 
and hence a condition of inheritance; and it 
may be graded according to the value of that 
inheritance. The condition is not arbitrary 
because it is determined by that value; it is 
not unequal in operation because it does not 
levy the same percentage on every dollar ; 
does not fail to treat ‘‘all alike under like cir- 
cumstances on every dollar ;’’ does not fail to 
treat all alike under like circumstances and 
conditions both in the privilege conferred and 
the liability imposed. ’ 

‘*Legacy and inheritance taxes,’’ says Mr. 
Justice McKenna for the court, ‘‘are not new 
in our laws. They have existed in Pennsyl- 
vania for over sixty years, and have been en- 
acted in other States. They are not new in 
the laws of other countries. In State v. 
Alston, 94 Tennessee, 674, Judge Wilkes 
gave a short history of them as follows: 
‘Such taxes were recognized by the Roman 
law. Gibbon’s Decline and Fall of the Ro- 
man Empire, Vol. 1, pp. 163-4. They were 
adopted in England in 1780, and have been 
much extended since that date. Dowell’s 
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History of Taxation in England, 148; Act 20, 
George III, Ch. 28; 45 George III, Ch. 28; 
16 and 17 Victoria, Ch. 51; Green v. Craft, 2 
H. Bl. 30; Hill v. Atkinson, 2 Merivale, 45. 
Such taxes are now in force generally in the 
countries of Europe. Review of Reviews, 
February, 1893. In the United States they 
were enacted in Pennsylvania in 1826; Mary- 
land, 1844; Delaware, 1869; West Virginia, 
1887, and still more recently in Connecticut, 
New Jersey, Ohio, Maine, Massachusetts, 
1891; Tennessee in 1891, chapter 25 now re- 
pealed by chapter 174, acts 1893. They 
were adopted in North Carolina in 1846, but 
repealed in 1883. Were enacted in Virginia 
in 1844, repealed in 1855, re-enacted in 1863, 
and repealed in 1884.’ ’’ Other States have 
also enacted them—Minnesota by constitu- 
tional provision. 

The constitutionality of the taxes have 
been declared, and the principles upon which 
they are based explained in United States 
v. Perkins, 163 U. S. 625, 628; Strode v. 
Commonwealth, 52 Pa. 181; Eyre v. Jacob, 
14 Grat. 422; Schoolfield v. Lynchburg, 78 
Va. 366; State v. Dalrymple, 70 Md. 298; 
Clapp v. Mason, 94 U. S. 587; In re Mer- 
riam’s Estate, 141 N. Y. 479; State v. Ham- 
lin, 86 Me. 495; State v. Alston, 94 Tenn. 
674; In re Wilmerding, 117 Cal. 281; Dos 
Passos Collateral Inheritance Tax, 20; Minot 
v. Winthrop, 162 Mass. 113; Gelsthorpe v. 
Furnell (Montana), 51 Pac. Rep. 267. See 
also Scholey v. Rew, 23 Wall. 331.”’ 

Against the cases sustaining inheritance 
taxes are cited State v. Mann, 76 Wis. 469; 
State v. Gorman, 40 Minn. 232; Curry v. 
Spencer, 61 N. H. 624; State v. Ferris, 53 
Ohio, 314, and State of Missouri v. Switzer, 
supra. But such cases, as Mr. Justice 
McKenna says, are not in all points irrecon- 
cilable with those first cited. 








NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE—DEFECTIVE HIGHWAY — ACCI- 
DENT — PROXIMATE CAUSE.—In McFarlane y. 
Town of Sullivan, 74 N. W. Rep. 558, decided by 
the Supreme Court of Wisconsin, it was held that 
a stone in the road, against which pluaintiff‘s cart 
struck, throwing him out, was not the proximate 
cause of the accident, where it was occasioned by 
his right rein breaking, and his still holding on 








to the left rein, thereby drawing the horse out of 
her course, to the left, onto the stone. The court 
said in part: ‘‘In the case at bar it is obvious that 
the primary cause of the injury, and which led by 
regular sequence to it, was the breaking of the 
line. After that line broke, the plaintiff, accord. 
ing to his own testimony, pulled on the left line, 
and the mare veered to the left, and soon after his 
car struck the stone, and he was injured ; and that, 
if the Jine had not broken, the wheel would not 
have hit the stone. As stated by the trial court, 
in consequence of the breaking of the line, the 
plaintiff, by pulling upon the left line, drew the 
mare or cart onto the stone. The line which was 
not broken, instead of being an agency for keep. 
ing the mare within the traveled track, was a po- 
tent agency for taking her outside of the traveled 
track. The town was inno way responsible for 
the breaking of the line, and the plaintiff testifies 
that, if it had not broken, the injury would not 
have happened. The instant the line broke, the 
mare ceased to be under the control of the plaint- 
iff; and the broken line precluded the plaintiff 
from regaining such control. The shortness of 
the distance between the place where the line 
broke and the stone does not change the principle. 
The mare had passed entirely out from under and 
beyond the plaintiff's control. as much so as in 
Jackson v. Town of Bellevieu, 30 Wis. 250. Thus, 
in a recent case in Massachusetts it is held that; 
‘If a traveler on a highway in a city loses com- 
plete control of the horse which he is driving, 
and such loss of control is not momentary only, 
but is a permanent condition, and he is injured, 
he cannot maintain an action against the city for 
his injury, although the way is defective.’ Scan- 
nal v. City of Campridge, 163 Mass. 91, 39 N.E. 
Rep. 790. This isnot the case of a momentary 
loss of control which would have been instantly 
regained if the plaintiff's cart had not come 
in contact with the defect. Babson v. In- 
habitants of Rockport, 101 Mass. 93; Houfe v. 
Town of Fulton, 29 Wis. 306; Schillinger v. Town 
of Verona, 85 Wis. 599. 55 N. W. Rep. 1040; 
Bishop v. Railway Co., 92 Wis. 143, 65 N. W. 
Rep. 733. In Massachusetts and Maine it is 
held, in effect, that the liability of towns isa 
limited one, and, to enable the plaintiff to recover, 
it must be shown that the defect in the highway 
was the sole cause of the injury. Murdock v. [n- 
habitants of Warwick, 4 Gray, 178; Marble ¥- 
City of Worcester, Id. 395; Rowell v. City of 
Lowell, 7 Gray, 100; Bemis v. Inhabitants of Ar- 
lington, 114 Mass. 509; Moulton v. Inhabitants of 
Sanford, 51 Me. 127. ‘This court, in some early 
eases, professed to follow the Massachusetls 
cases; but it is manifest that they failed to do 80 
in the particular here mentioned. But the far- 
thermost this court has ever gone in the opposllé 
direction has been to hold that: ‘If the accident 
happened partly from a cause in respect to which 
a want of ordinary care could not be imputed 0 
the traveler, as from a defect in the axle of 
vehicle he was driving, the town is liable if t 
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accident would not have occurred but for the 
highway being out of repair.’ Dreher v. Town of 
Fitchburg, 22 Wis. 675. That is to say, where 
the defect in the highway concurred with the de- 
fect in the vehicle, the plaintiff was not thereby 
necessarily barred from a recovery. So in Houfe 
y. Town of Fulton (29 Wis. 296), the defect in the 
highway was, in effect, held to be the proximate 
cause of the injury, and that the right to recover 
was not defeated merely because there was ‘an- 
other proximate cause,’ not attributable to the 
plaintiff, nor to any third person, contributing 
directly to produce the injury—that is to say, the 
plaintiff was not precluded from recovery merely 
because there were two proximate concurring 
causes to produce the injury, neither of which 
was the fault of the plaintiff nor that of a third 
person. ‘These cases certainly should not be ex- 
tended, since they are departures from the rule 
maintained in the State from which we borrowed 
our statute. Neither of those cases, however, go 
to the extent of holding that the defendant may 
be held liable in a case like the one at bar, which 
is clearly distinguishable. In this case, as indi- 
cated, the alleged defect in the highway was not 
an approximate nor a concurring cause, but a 
subsequent and remote cause.”’ 
af 


INJUNCTION — BREACH OF CONTRACT — SPE- 
CIFIC PERFORMANCE.—The Supreme Court of II- 
linois, in Welty v. Jacobs, 49 N. E. Rep. 723, de- 
cides that equity will not restrain the breach of a 
contract to furnish for a certain period the use of 
a theater, cleaned, lighted and heated, together 
with stock, scenery and equipments, and to pro- 
vide stage bands, carpenters, house programmes, 
licenses, bill boards, stage furniture, and proper- 
ties, made in consideration of plaintiff's agreement 
to furnish a company to perform a certain play or 
enjoin the use and occupation during said period 
by any other company, and a contract of such 
character will not be specitically enforced where 
the other party to the contract could not be com- 
pelled to carry out his agreement and furnish a 
properly equipped company to produce a certain 
drama atsuch a theater. The court says: ‘Strictly 
speaking, the bill was not one for specific per- 
formance, but for injunction only. It is clear from 
its allegations and the authorities bearing upon 
the question that specific performance of the con- 
tract could not be decreed. It is not, and cannot 
be, contended that appellant could have been com- 
pelled, by any writ the court could have issued, to 
occupy the theater with his company of actors 
and give the performances contracted for, any 
more than a public singer or speaker can be com- 
pelled specifically to perform his contract to sing 
orspeak. Negative covenants not to sing or per- 
form elsewhere at a certain time than a designated 
Place have been enforced by the injunctive proc- 
€ss, but further than this such contracts have not 
been specifically enforced by the courts, by in- 
junction or otherwise. Lumley v. Wagner, 1 De 
Gex, M. & G. 604; Daly v. Smith, 38 N. Y. Super. 











Ct. 158. In Lumley v. Wagner there was an ex- 
press covenant not to sing elsewhere than at the 
complainant’s theater, and thé injunction was 
placed on that ground. 

‘But it is urged that negative covenants may be 
implied as well as expressed, and, when neces- 
sarily implied from the terms of the contract, they 
will be enforced in like manner; citing the follow- 
ing cases: Montague v. Flockton, L. R. 16 Eq. 
189; Great Northern Ry. Co. v. Manchester, 8S. & 
L. Ry. Co., 5 De Gex & S. 138; Chicago & A. Ry. 
Co. v. New York, L. E. & W. R. Co., 24 Fed. Rep. 
516; Singer Sewing Mach. Co. v. Union B. & E. 
Co., Holmes, 253, Fed. Cas. No. 12,904; 2 High, 
Inj. (2d Ed.) § 1150; Fredricks vy. Mayer, 13 How. 
Prac. 566. While there was a negative covenant 
in the contract under consideration against Welty, 
it is not important to consider whether or not ap- 
pellant might have been enjoined from perform- 
ing elsewhere than at Jacobs’ theater at the time 
in question, for itis manifest he could not have 
been compelled to perform at said theater. Be- 
fore a contract will be specifically enforced there 
must be mutuality in the contract, so that it may 
be enforced by either; and, as this contract was of 
such a nature that it could not have been specif- 
ically enforced by appellee Jacobs, it should not 
be so enforced by appellant. Lancaster v. Rob- 
erts, 144 Il]. 223, 33 N. E. Rep. 27; Fry, Spec. 
Perf. §§ 440, 441; Wat. Spec. Perf. § 196; Cooper 
v. Pena, 21 Cal. 411. 

‘But itis urged that courts of equity will by in- 
junction to restrain the violation of contracts of 
this character in many cases where they cannot 
decree specific performance. and the following 
among other cases are referred to: Western 
Union Tel. Co. v. Union Pac. Ry. Co., 3 Fed. Rep. 
423-429; Wells, Fargo & Co. v. Oregon R. & Nav. 
Co., 15 Fed. Rep. 561, and 18 Fed. Rep. 517; 
Wells, Fargo & Co. vy. Northern Pac. R. Co., 23 
Fed. Rep. 469. Without determining whether 
there may not be exceptional cases not falling 
within the general rule, we think the rule is as 
stated in Chicago, M. G. L. & F. Co. v. Town of 
Lake, 130 Ill. 42, 22 N. E. Rep. 616, and the au- 
thorities there quoted. It was there said (page 
60, 130 Ill. and page 619, 22 N. E. Rep.): ‘The 
bill of complaint in this case, though not strictly 
a bill for the specific performance of a contract, is 
in substance a bill of that kind. In3 Pom. Eq. 
Jur. § 1341, it is said: **An injunction restraining 
the breach of a contract is a negative specific en- 
forcement of that contract. he jurisdiction of 
equity to grant such injunction is substantially 
coincident with its jurisdiction to compel a specific 
performance. Both are governed by the same 
doctrine and rules. It may be stated, as a general 
proposition, that whenever the contract is one of 
a class which will be affirmatively specifically en- 
forced, a court of equity will restrain its breach 
by injunction, if this is the only practical mode of 
enforcement which its terms permit.’’’ It is plain 
that, as a general rule, to enjoin one from doing 
something in violation of bis contract is an indi- 
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rect mode of enforcing the affirmative provisions 
of such contract, although such an injunction may 
often fall short of accomplishing its object.” 





PARTNERSHIPS—JUDGMENT BY CONFESSION— 
COLLATERAL ATTACK.—In Geo. W. McAlpin Co. 
v. Finsterwald, 49 N. E. Rep. 784, the Supreme 
Court of Ohio considered the controverted ques- 
tion as to the validity of confession of judgment 
by a partnership executed by one partner only, 
the conclusion of the court being that ‘-where, in 
good faith and for a firm debt. a judgment has 
been rendered against the firm, by confession, on 
a warrant of attorney executed in its name and on 
its behalf by one partner only, without the assent 
of his co-partner, such judgment cannot be im- 
peached or set aside by a creditor of the firm.” 
The following is from the opinion of the court: 

‘*Many cases are found which assert the doc- 
trine that, under ordinary circumstances, one 
partner has no implied authority to bind his firm 
in this respect, and that his co-partners may ob- 
tain relief from judgments thus obtained against 
the firm. Parsons, in his book on the Law of 
Partnership (section 125), states the rule as fol- 
lows: ‘I'he same principles of the common law 
which operate to disable a partner from binding 
his co partners by specialty, it would seem, still 
more completely incapacitate him to bind them, 
without their distinct consent, by a voluntary con- 
fession. A fortiori, he cannot, by virtue of his 
implied power, authorize another to do it, as by 
giving a warrant of attorney for that purpose, 
even if the authority be not under seal.” In sup- 
port of this principle the author cites numerous 
decisions, from the courts of England and Amer- 
ica. Green v. Beals, 2 Caines, 254; Crane vy. 
French, 1 Wend. 311; Grazebrook v. McCreedie, 
9 Wend. 437; Waring v. Robinson, 1 Hoff. Ch. 
524: Gerard v. Basse, 1 Dall. 119; McKee vy. 
Bank, 7 Ohio. 522; Remington v. Cummings, 5 
Wis. 138; Hull v. Garner, 31 Miss. 145; Layow v. 
Patterson, 1 Blackf. 252: Sloo v. Bank. 2 II]. 428; 
Harper v. Fox. 7 Watts & S. 142; Bitzer v. Shunk, 
1 Watts & S. 340; Cash v. Tozer, Id. 519; Bennett 
v. Marshall, 2 Miles, 435; Grier v. Hood, 25 Pa. 

St. 480; Morgan v. Richardson, 16 Mo. 409; Bin- 
ney v. Le Gal, 19 Barb. 592: Hambidge v. De La 
Crouee, 3 C. B. 744: Brutton v. Burton, 1 Chit. 
707; Kinnersley v. Mussen, 5 Taunt. 264; Soper v. 
Fry, 37 Mich. 236; Ellis v. Ellis, 47 N. J. Law, 69; 
Terra Cotta Co. v. Wood, 124 Pa. St. 367, 17 Atl. 
Rep. 4; McCleery v. Thompson, 130 Pa. St. 443, 
18 Atl. Rep. 735. These cases go very far toward 
establishing the general doctrine that one partner 
has no implied authority to bind his co-partner 
by a warrant to confess judgment, and that, if he 
‘attempts to do so, relief against the judgment will 
be granted to the non-assenting partner, upon his 
own application, made in the action to the court 
that rendered the judgment; but they afford very 
little aid in determining whether, upon that 
ground, he can attack the judgment collaterally, 
or whether the creditors of the firm. upon that 





ground alone, can attack it at all. Nor do these 
cases necessarily deny that «a power of the char- 
acter under consideration may not be inferred 
from the circumstances under which a managing 
partner of a concern has exercised it. 
‘**Counsel for defendants in error have cited many 
other cases bearing on this question of implied 
authority. Hopper v. Lucas, 84 Ind. 44; Rath- 
bone v. Drakeford, 6 Bing. 375; Christy v. Sher- 
man, 10 Iowa, 535; Edwards v. Pitzer. 12 Towa. 
607; Everson v. Gehrman, 1 Abb. Prac. 167: 
Shedd v. Bank, 32 Vt. 709; York Bank’s Appeal, 
36 Pa. St. 458: Mills v. Dickson, 6 Rich. Law, 
487; Richardson y. Fuller, 2 Or. 179: Elliott y. 
Holbrook, 33 Ala. 659: Tripp v. Saunders, 59 
How. Prac. 379; Hall v. Lanning. 91 U.S. 160; 
Haddock vy. Crocheron, 32 Tex. 276: Smith y. 
Shelden, 35 Mich. 42. An examination of these 
cases discloses that most of them, while denying 
in general terms the implied authority of one 
partner to bind his co-partners by a warrant of 
attorney to confess judgment, yet do not bear 
very materially on the question of the right of 
creditors of a firm to impeach the validity ofa 
judgment confessed by virtue of a warrant of at- 
torney so executed. The question of the 
right of one judgment creditor of a firm to im- 
peach, colla‘erally or at all, a judgment rendered 
against the firm in favor of another firm creditor, 
upon a warrant of attorney executed in the name 
and on behalf of the firm by one partner only, is 
before us for the first time. If the judgment was 
absolutely void, doubtless, it could be assailed 
whenever or wherever it should be found, and by 
whomsoever it might affect. If only voidable. 
and free from any taint of fraud, it would seem. 
both on principle and authority, that it could be 
impeached only by an application addressed to 
the court in which it was rendered, and by the 
non-assenting partner himself. None of the 
large number of cases cited by defendants in 
error go to the extent of expressly holding that a 
judgment confessed against a firm on a warrant 
of attorney executed by one partner is void as to 
the partnership property, most of them simply 
holding that a judgment thus confessed would be 
set aside on the motion of the non-assenting part- 
ner; and in a considerable number of those cases. 
fraud and collusion between the creditor and con- 
fessing partner, or a mistake as to the amount 
due, was alleged as additional ground for relief. 
and was the real basis on which it was made to 
rest. The Supreme Court of Pennsylvania, in a 
number of cases, has sustained the validity of 
judgments thus recovered as against the property 
of the partnership, though liable to be im- 
peached by the non-assenting partner in respect 
of its operation on his separate property. Ross 
v. Howell, 84 Pa. St. 129; Boyd v. Thompson, 
153 Pa. St. 78, 25.Atl. Rep. 769. The Ohio cases 
do not combat this view of the subject. ‘True, 
they do not directly speak to it, but, in so far as 
they go, their utterances are in harmony with this 
doctrine. Matthews’ Lessee vy. Thompson, 3 
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Ohio. 272; Douglas v. McCoy, 5 Ohio, 522; 
Critehfield v. Porter, 3 Ohio, 518-522; Hunt- 
jngton V. Finch, 3 Ohio St. 445; Martin v. 
Trustees, 13 Ohio, 250. + + * This court 
recently has had occasion to consider the au- 
thority of one partner, in the absence of a 
eo-partner, over the affairs of the concern, ina 
connection bearing some analogy to the question 
under discussion. In Holland y. Drake, 29 Ohio 
St. 441. this court held that ‘one of the members 
of an insolvent firm cannot, either before or after 
disolution of the partnership, make a valid as- 
signment of all its effects for the benefit of cred- 
itors, against the will of a co-partner, or without 
his assent. when he is present or accessible.’ This 
principle, respecting the rights of a partner who 
is present or accessible, was recognized and ap- 
proved by this court in McGrath v. Cowen (de- 
cided at the present term of this court) 49 N. E. 
Rep. 338. Notwithstanding the recognition of 
this principle in those cases, this court held, in 
the case of H. B. Clafflin Co. v. Evans, 55 Ohio 
St. 183. 45 N. E. Rep. 3, that ‘a managing part- 
ner, intrusted with the sole charge of the business 
and effects of a firm, may, in case of its insolv- 
ency, make a valid assignment of its property 
for the benefit of its creditors, without having ob- 
tained the consent of a co-partner who is a non- 
resident of the State where the business is carried 
on. The assent of the absent partner in such case 
will be presumed.” 

“These cases clearly illustrate the difference 
between the power of one partner to act for the 
firm, and to bind it by his action in its behalf, 
where his co-partner is accessible to consultation, 
and his power in that respect where the latter 
cannot be consulted, owing to his prolonged ab- 
sence from the State where the business is con- 
ducted. his difference, doubtless, rests on the 
presuined assent of the absent partner to whatever 
action the resident and managing partner should 
take, if such action, under the pressure of emer- 
gencies that arise in the course of the firm’s busi- 
ness. Was usual or reasonable, or such as might 
fairly be anticipated by the absent partner as 
probable under the circumstances. If, when ap- 
plied to cases where one member of the firm has 
executed a power of attorney in the name of the 
firm to confess judgment against it, these con- 
siderations should be accorded the same weight 
that has been given to them by this court in re- 
spect to the power of one partner to make a gen- 
eral assignment of the firm's property for the 
benefit of creditors. we might pause before declar- 
ing that the assent of the absent partner could not 
under any circumstances be presumed where, in 
his absence, the managing partner has signed a 
Warrant of attorney to confess a judgment against 
the firm. However, if the assent of the absent 
partner should not be presumed, it does not neces- 
sarily follow that rights acquired under a judg- 
Ment regular on its face should be swept aside or 
totally disregarded upon a motion to set it aside, 
if the judgment was founded on a just claim 
4gainst the firm and represented the sum actually 
due to the creditors.” 








THE MORTGAGOR’S' RIGHTS AS 
AGAINST THE MORTGAGEE IN 
POSSESSION AFTER DEFAULT. 


A mortgagor cannot maintain ejectment 
against a mortgagee or his assigns in posses- 
sion, so long as there is a question whether 
the mortgage debt has been paid in full or re- 
mains an account to be settled between the 
parties. This proposition has been estab- 
lished by a long line cf decisions, running 
through the reports, in nearly every State in 
the Union.' The same rule has also been es- 
tablished in England.? The mortgagor’s only 
remedy is bya billto redeem. The technical 
reason for this rule passed away with the in- 
troduction of the modern theory of the rela- 
tionship existing between the mortgagor and 
mortgagee. The reasons, however, sounding 
in justice and equity, which, in theory at least, 
are the foundation of all law, are as clear and 
convincing to-day as ever. Briefly stated, 
they are as follows: Whenever a mortgagor 
seeks a remedy against his mortgagee, which 
appears to the court to be inequitable, whether 
it be to cancel the mortgage as a cloud upon 
his title or to enjoin a sale under a power 
given in the mortgage, or to recover posses- 
sion of the mortgaged premises from the 
mortgagee, the court should deny him the 
relief he seeks, except upon the condition 


1 Randall v. Rabb, 2 Abb. Pr. 307; Edwards v. In- 
surance Co., 21 Wend. 467; Dodge v. Wellman, 43 
How. (N. Y.) 427; Sahler vy. Singer, 44 Barb. 606; 
Smith v. Gardner, 42 Barb. 356; Jackson v. Robins, 
16 Johns. (N. Y.) 576; Denn v. Wright, 7 N. J. L. 
175; Nagel v. Macey, 9 Cal. 426; Bristow v. Peggs, 
4 Dougl. 309, 1 T. R. 760 n.; Edwards v. Bailey, 
Cowp. 601; Sedgwick & Wait on Trial of Title to 
Land, 112; Jones on Mortgages, Sec. 674; Boone on 
Mortgages, Sec. 118; 3 Wait’s Actions and Defenses, 
67, 20 Am. & Eng. Ency. of Law, 622; Green v. Dixon, 
9 Wis. 533; Collins v. Riggs, 14 Wall. 493; Baker 
v. Pierson, 6 Mich. 522; Powers v. Golden Lumber 
Co., 48 Mich. 468; Hosford v. Johnson, 74 Ind. 479; 
Knowles v. Rablin, 20 Iowa, 101; Johnson v. Harmon, 
19 Iowa, 56; Stoddard v. Forbes, 18 Iowa, 296 300; 
Martin v. Fridley, 23 Minn. 13; Bradley v. Snyder, 14 
Ill. 263; Wright v. Ross, 36 Cal. 484; White v. Hamp- 
ton, 13 Iowa, 259 264; Duval Heirs v. McCloskey, 1 
Ala. 708; Reading v. Waterman, 46 Mich. 104; Yale v. 
Stevenson, 58 Mich. 587; Damon v. Dures, 66 Mich. 
347; Jackson v. Magruder, 51 Mo. 55; Grayson v. 
Weddle, 67 Mo. 590; Howard v. Thornton, 50 Mo. 291; 
Hubbell v. Vaughn, 42 Mo. 138; Moreau v. Detchem- 
endy, 41 Mo. 431; Townsend v. Thompson, 18 N. Y. 
Sup. 870; Meyer v. Campbell, 12 Mo. 603. 

2Stephen, Nisi Prius, 2, pp. 13, 75; Doe v. Barton, 
Ad. & Ell. 11, 315, 5 Bean, 427, 4 Dougl. 409; Mariot 
v. Edwards, 25 Eng. Common Law Rep 397; 1 Chitty’s 
Pl. 189. 











408 


CENTRAL LAW JOURNAL. 














that he shall do that which is consonant with 


equity. In short, the court should require 
him to be honest enough to pay the debt be- 
fore depriving the mortgagee of his security. 
It is the policy of the law to avoid the multi- 
plication of suits, and the expense and annoy- 
ance incident thereto. Hence, it will not 
permit the mortgagor to recover possession 
of the mortgaged premises from the mortgagee 
in possession after default, and thus make 
necessary the institution of foreclosure pro- 
ceedings by the mortgagee. Itaims to settle 
the rights of all parties, in the suit by the 
mortgagor toredeem. Neither can the mort- 
gagor recover possession of the mortgaged 
premises from the purchaser at an irregular 
foreclosure sale without offering to redeem, 
for an irregular judicial sale made at the in- 
stance of the mortgagee, though no bar to 
the mortgagor’s equity of redemption, passes 
to the purchaser at such sale all the rights of 
the mortgagee as such.® The purchaser is in 
the position of a mortgagee in possession after 
default, and the mortgagor’s only remedy is 
to redeem. It would, indeed, be most un- 
conscionable to permit a debtor to recover 
back his property because the sale was irreg- 
ular and yet allow him to profit by that ir- 
regular sale to discharge his debt. Even 
after the debt is barred by the statute of 
limitations, the debtor cannot oust the mort- 
gagee in possession. This is upon the same 
principle which entitles the pledgee of per- 
sonal property, given as security for a debt, 
to retain the same until the payment of the 
debt, even though the statute of limitations 
has barred all right of action to recover the 
debt. Assaid in Spect v. Spect, post: ‘‘The 
debt is not satisfied or paid by mere lapse of 
time. The statute of limitations is a bar to 
the remedy only, and does not extinguish, 
or even impair, the obligations of the debtor. 
It is available in a judicial proceeding only 
as a defense, and can never be asserted as a 
cause of action in his behalf, or for conferring 
upon him a cause of action.’’ The respective 
rights of the mortgagor and mortgagee be- 
came, at an early period in the history of a 
number of the States, a question of consider- 
able importance. Their constitutions made a 
freehold qualification indispensable to the 
right of an inhabitant to exercise the elective 
franchise. There arose, as a result of this 


3 Brobst v. Brock, 10 Wall. 519. 








requirement, not a little litigation, as it be 
came a matter of moment to the mortgagor 
and mortgagee, as well as of interest to the 
public to know which of the two was a free. 
holder and entitled to vote. The legislature 
of New York, in February, 1787, enacted 
‘‘that every mortgagor, while he continued 
in the occupation of the premises mortgaged, 
and every mortgagee of real estate to him 
and to his heirs, after he obtains possession 
of the mortgaged premises, shall be deemed 4 
freeholder, and have the right to vote at any 
election in the State.’’ Waters v. Stewart, 
the earliest reported case in the New York 
courts on the subject,* in 1804, decided, in 
effect, that the legal title to mortgaged pren- 
ises after condition broken became vested in 
the mortgagee in possession.® The case of 
Van Duyne v. Thayer,® was an action of eject- 
ment for dower by the widow of the mort- 
gagor, the mortgagee being in possession, 
and Nelson, J., delivering the opinion of the 
court, held ‘‘that, although a widow was en- 
titled to dower, in what is sometimes called 
the equity of redemption, upon the ground 
that until foreclosure or entry the mortgagor 
holds the legal title, that he is not so regarded 
as to the mortgagee in possession, or those 
claiming under him after forfeiture.’’ He 
held that the mortgagees could defend them- 
selves, if in possession under the mortgage, 
and that the action of ejectment could not be 
maintained. In Fife v. Riley,” ejectment was 
brought by Fife (whose title was derived from 
Burke, mortgagor of the premises sought to 
be recovered) against Riley, the asssignee of 
the mortgagee in possession, and a recovery 
was insisted upon, on the ground that the re- 
vised statutes having abolished the right of 
the mortgagee to bring ejectment for the re 
covery of the mortgaged premises until after 
foreclosure, the mortgagee or his assignee 
could not avail himself of the mortgage as 4 
title to bar a recovery. The opinion of the 
court was delivered by Savage, C. J., who, 


41 Caine’s Cases in Error, 47. 

5 In support of the same proposition, see Jackson ¥. 
Willard, 4 Johns. 42, decided in 1849; Runyan ¥. 
Mersereau, 11 Johns. 534. If, as these cases decited, 
the legal title vested in the mortgagee in possession 
after condition broken, an action of ejectment could 
not be sustained by the mortgagor until the mortgagee 
had, in some appropriate manner, been divested of 
his legal title. 

614 Wend. 233. 
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“The 


in answer to the ground taken, said: 
cases deciding that a mortgagee might protect 
his possession by means of his mortgage, do 
not give as a reason that the mortgagee might 
recover possession in an action of ejectment ; 
nor do the revised statutes necessarily alter 
the case as to the interest vested in the par- 
ties by the mortgage,’’ and ‘‘that the legisla- 
ture did not intend to give an exposition of 
the rights of the mortgagor and mortgagee 
any further than as to the particular remedy 
of obtaining possession of the mortgaged 
premises.’ And referring to Waters v. 
Stewart and Jackson v. Willard, supra, said: 
“It vannot be denied that the mortgagee has 
an interest in the mortgaged premises, and 
that interest, after forfeiture, is a legal inter- 
est, which will protect him in possession of 
the mortgaged premises, when legally ob- 
tained.’’ The learned judge thereupon held 
the defendant was entitled to judgment. 

The case of Van Duyne v. Thayer, was 
again before the supreme court in 1838, 
where it was held by the court, that if the de- 
fendant, the mortgagee, entered into posses- 
sion of the mortgaged premises after condition 
broken, the plaintiffs, the mortgagors, had no 
remedy at law, and the reason assigned was, 
that the plaintiff’s right was only in equity, 
where the respective rights of the parties 
could be adjusted? Daniel, J., held, in 
Mickles v. Dillay,! that the right of a mort- 
gagor when the mortgagee or his assigns has 
lawfully acquired possession, is not strictly a 
legal right, and in Mickles v. Townsend" the 
same judge held: ‘*That for some, and in- 
deed for most purposes, the mortgagor is con- 
sidered seized, and the mortgagee has a mere 
lien. Still as between mortgagor and mort- 
gagee. the title is considered as passing by 
the mortgage for many purposes; before the 
revised statutes, the mortgagee could main- 
tain ejectment after forfeiture, and now if he 
gets into possession, he may defend himself 
upon the title conveyed by it.’’ The case of 
Hubbard v. Sibley,!? was an action by an as- 
signee of the mortgagor against the mortgagee 
in possession—who entered more than ten 
years prior to the commencement of the ac- 
tion, and was for the recovery of the mort- 


$19 Wend. 162. 

* Edmunds v. Fire Insurance Co., 21 Wend. 466. 
W17N. Y. 80. 

N18 N.Y. 57 
2 SON. Y. 468. 
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gaged premises. It was held that the mort- 
gagee in possession after forfeiture, could de- 
fend his possession against ejectment brought 
by the mortgagor; that the title of the mort- 
gagee under such circumstances prevails at 
law over that of the mortgagor; and that the 
latter must resort to equity for the recovery 
of his land. Hubbell v. Milton,” arose out 
of the same state of facts. The action was 
ejectment and it was held that the mortgagee 
in possession takes the rents, issues and 
profits of the mortgaged premises, and that 
the mortgagor’s only rights are in equity. In 
1801 it was held in Massachusetts, in the case 
of Hill v. Payson, that ejectment would not 
lie against a mortgagee in possession, even if 
the money was tendered; the only remedy 
to recover possession in such cases being 
petition in equity. In the case of Parsons 
v. Wells, decided in 1821, an action in eject- 
ment was brought by the plaintiff, who 
claimed seisin and possession of two tracts of 
land in Needham, Norfolk County, Massa- 
chusetts. The facts were as follows: In 
January 1800, Ellis, who was the former 
owner of the premises, mortgaged a part 
thereof to Cabot, and in the following March 
mortgaged another part thereof to one James 
Otis, after which he made and executed two 
mortgage deeds, under which plaintiff claims, 
one dated in October, 1804, and the other in 
December, 1805. These mortgages to the 
plaintiff, included the lands mortgaged to 
Cabot and Otis and other lands. The Cabot 
and Otis mortgages were duly acknowledged 
and recorded previous to the execution of the 
mortgages to the plaintiffs, and were subse- 
quently assigned to the occupants of the 
premises at the time of the action. In decid- 
ing the case, Wild, J., who delivered the opin- 
ion of the court, said: ‘‘The question now to 
be decided is, what is the remedy of the mort- 
gagor after payment of the debt, if the mort- 
gagee having entered after condition broken, 
refuses to relinquish possession? This court 
are all of the opinion that it is by a bill in 
equity, and tbat this is the only remedy. This 
was the doctrine held by the court in the case 
of Hill v. Payson, 3 Mass. 560, and it has been 


13 §3 N. Y. 225. 

4 3 Mass, 559. 

15 Perkins v. Pitts, 11 Mass. 134; Pomeroy v. Win- 
ship, 12 Mass. 514; Vose v. Handy, 2 Greenleaf, 322; 
Gray v. Jenks, 3 Mason, 580. 

16 17 Mass. 329. 
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frequently so ruled at nisi prius.’’ In Brown v. 
Smith,!’ it was held: ‘*That one being in pos- 
session after breach of the condition of the 
mortgage, the mortgagor. or any other per- 
son claiming title under him, cannot main- 
tain a writ of entry against him.’’ In 
Holt v. Rees,!® it was held that a mort- 
gagor cannot maintain ejectment where the 
title entry and ouster in the declaration 
are laid before the date of the éxtinguish- 
ment of the mortgage debt, and in such 
case the right of possession only accrued 
after extinguishment of the debt.'? The case 
of Kilgour v. Gockley,” was an action of eject- 
ment brought by one, Gockley, to recover 
possession of certain real estate in the posses- 
sion of Kilgour. Kilgour claimed possession 
under two mortgages given to secure two 
notes for $200 each, one of which notes bad 
never been paid. The mortgages were made 
by Samuel Gockley, father of the plaintiff, 
and through whom he claimed as an heir at 
law, to one Gault, who subsequently assigned 
to defendant. The opinion was by Mr. Jus- 
tice Dickey, who said: ‘*The question is thus 
presented by this record whether the assignee 
of a mortgage after condition broken, in pos- 
session of real estate mortgaged, also being 
the holder of the notes secured by the mort- 
gage and the assignee thereof, cannot defend 
his possession under the mortgage, against 
ejectment brought by the mortgagor, or those 
claiming under him.’’ It was held that he 
could, anc that the mortgagor’s only remedy 
was in equity. In the case of Oldham v. 
Pfleger,” the facts were these: Ejectment 
was brought by appellants to recover certain 
lands situated in Woodford county from 
appellee. Trial was had by the court without 
the intervention of a jury, and judgment was 
rendered for appellee. Appellants claimed 
as heirs at law of one Chorn, who by reason 
of his long absence and silence, was supposed 
to be dead. Chorn purchased the property 
in controversy from one Patton, in 1856, at 
the same time executing a mortgage back to 
Patton to secure the payment of two promis- 
sory notes due in six and eighteen months re- 
spectively. A portion of the principal of the 


17 116 Mass. 109. 

18 44 Tl. 30. 

19 This case was decided on the authority of Wood 
v. Martin, 11 Il. 548. 

20 83 Ill. Rep. 111. 





21 84 Ill. 102. 
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first note was paid in 1856. No other pay. 
ments being made, Patton filed a bill in 1853 
to foreclose the mortgage. No persons| 
service was made on Chorn, he having abap. 
doned the country. A decree of foreclosur 
and sale was rendered by the court, anj 
pursuant thereto the lands were solid by 
amaster in chancery to Patton, and wer 
transferred by sundry mesne conveyance 
to the appellee who at the commencement 
of the suit had been in possession since 
1869. The action was brought by appellants 
in 1876. They insisted that the master’s 


deed to Patton was void and conveyed w § 


title, because there was no notice, either act- 
ual or constructive, to Chorn of the pendency 
of the foreclosure suit. 
that an action of ejectment could not be 
maintained by a mortgagor after condition 
broken, and that appellants’ only remedy 
was by a bill to redeem.” In Conner y, 
Whitmore,”'the court held: ‘‘It has been 
repeatedly settled that the mortgagor cannot 
maintain ejectment against a mortgagee in 
possession. The remedy of this plaintiff, if 
any he have, is iu equity.”"* In Johnson vy. 
Elliott,” it was held: ‘*The assignee of a mort- 
gagor cannot maintain an action of ejectment 
against the assignee of a mortgagee, unless 
the condition of the mortgage has been per- 
formed, or the mortgage has been discharged 
according to its terms or the provisions of the 
statutes.’’ In Wells v. Rice,” it was held: 
‘‘Upon failure to pay the mortgage debt at 
the time stipulated in the mortgage, the es 
tate of the mortgagor becomes forfeited, and 
ejectment cannot be maintained against the 
mortgagee in possession, or those holding un- 
der him, until payment of the debt.’’ The 
case of Pace v. Chadderton,” was an action 
brought by Pace to recover possession of cer- 
tain real estate in Scott county, of which he 
claimed to be the owner. The answer set up 
a mortgage given by plaintiff in 1857 to one 
King, the grantor of the plaintiff, and an as- 
signment thereof to the defendant; that the 
mortgage had been foreclosed, and that the 
defendant had purchased the premises at the 


22 To the same effect see Dickason v. Dawson, 9 
Ill. 53. 
23 52 Me. 185. 
24 Wilson v. Ring, 40 Me. 116. 
25 26 N. H. 67. 
26 34 Ark. 346. 
27 4 Minn. 499. 
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foreclosure sale. ‘The plaintiff in reply set 
up various irregularities in the foreclosure 
proceeding, and claimed that by reason there- 
of,the sale was void. Atwater, J., speaking 
for the court, said: ‘*‘That the mortgagor 
could not maintain ejectment against his 
mortgagee lawfully in possession after condi- 
tion broken, seems to have been long the set- 
tled doctrine in England. This doctrine has 
been adopted by the courts in many of the 
States. In ejectment it is well settled that 
the plaintiff can only recover on the strength 
of his own legal title; he must have the right 
of possession which must be of some duration 
and exclusive. I think the action cannot be 
sustained.’? The case of Brobst v. Brock,” 
was brought to recover certain land situated 
in Pennsylvania. On September 27th, 1816, 
Michael Brobst became seized of the prop- 
erty inquestion. It was at that time, and for 
many years thereafter, a wilderness, uncul- 
tivated and uninhabited. In 1817 Michael 
Brobst mortgaged his interest to Samuel 
Wood. The same year, but subsequent to the 
execution of the mortgage, he conveyed his 
equity toJohn Brobst. In 1825, Boyer, Sam- 
uel Wood’s assignee, brought an action to 
foreclose the mortgage. The writ was against 
Michael Brobst, but as he had abandoned the 
country, he was not served. Judgment was 
nevertheless entered. The property was sold 
by the sheriff and by sundry mesne convey- 
ances became vested in Brock and others. 
In 1870 this action was brought by the heirs 
of John Brobst to recover possession of the 
land on the ground that the foreclosure judg- 
ment was void in law, because no service was 
made upon the mortgagor. The land had in 
the meantime been thrown open te cultiva- 
tion, and was at the commencement of the 
action, in the center of a populous commu- 
nity. The court held that the defendant was 
in the position of a mortgagee in possession, 
and that the plaintiff had merely an equity of 
redemption. Mr. Justice Strong in his opin- 
ion said: ‘‘It has been held that ejectment 
will not lie at the suit of a mortgagor against 
his mortgagee in possession after breach of 
the condition, even if the money secured by 
the mortgage be paid or tendered. This 
Was said by the Supreme Court of Massachu- 
setts in Hill v. Payson, and solemnly decided 
by the same court in Parsons v. Wells, where 


310 Wall. 519. 





may de found a thorough discussion of the 
subject. The doctrine of that case is, that 
the only remedy for a mortgagor or his as- 
signee after payment of the debt, if the mort- 
gagee having entered for condition broken 
refuses to relinquish possession-of the mort- 
gaged premises, is by bill in equity. This 
was shown to be in accordance with the rules 
of common law, as well as implied in the 
statutes of the State. and seems to rest upon 
correct principles.’’ In Evans v. Pike,” the 
same doctrine was aflirmed in the following 
language: ‘‘In the English system followed 
in most of the States, a person having an in- 
terest in mortgaged premises sold under foie- 
closure, and not made a party to the pro- 
ceedings, merely retains his equity of re- 
demption, 7. e., aright to redeem the prop- 
erty by paying the amount due on the mort- 
gage. He cannot turn the purchaser out of 
possession without redeeming or offering to 
redeem the property by paying the mortgage 
debt.’’ In Gillett v. Eaton, it was held 
that the holders of the equity of redemption 
cannot recover in ejectment against the 
mortgagee or his assigns lawfully in posses- 
sion of the mortgaged premises, after con- 
dition broken.** In Hennessy v. Farrell,® 
the court said: **The mortgagee, according 
to the repeated decisions of this court, being 
lawfully in possession of the mortgaged lands, 
cannot be ejected by the mortgagor or his 
assigns, where the mortgage remains unsatis- 
fied. If the mortgagee can take peaceable 
possession of the premises, he has a right so 
to do, and what he could do himself he 
may authorize another to do for him.’’ In 
Spect v. Spect,® it was held in an elaborate 
opinion by Harrison, J.: ‘‘That one claim- 
ing through a mortgagor who has placed his 
mortgagee in possession, cannot maintain 
ejectment against the mortgagee while the 
mortgage debt remains unsatisfied, even 
though an action thereon by the mort- 
gagee is barred by the statute of limita- 
tions.’”’ In Cross v. Knox, the court 
said: ‘‘The relation of the defendant to the 
tract of about 22 acres of land to which the 


29 118 U.S. 242. 

30 6 Wis. 33. 

31 That case was aflirmed in Tallman v. Ely, 6 Wis. 
242; Stark v. .trown, 12 Wis. 638. 

32 20 Wis. 46. 

33 26 Pac. Rep. 203. 

34 32 Kan. 736. 
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plaintiff holds the equity of redemption, is 
that of mortgagee in possession, and he can- 
not be dispossessed by an action at law, and 

he only means for lawfully obtaining posses- 
sion the plaintiff bas, is by the redemption of 
the land from the lien of the mortgage.’’ I 
am well aware that there has been a radical 
change in the legal relationship existing be- 
tween a mortgagor and a mortgagee since 
some of the cases which I have cited were de- 
cided. Under the common Jaw as it existed 
in this country and in England, the legal 
title to the mortgaged premises was held to 
be in the mortgagee ; the equitable title only 
remaining in the mortgagor. The reason for 
the rule established by the foregoing decis- 
ions under that theory is very evident. The 
action of ejectment could not be predicated 
upon an equitable title, especially as against 
one holding the legal title. As the mortgagor 
held merely the equity of redemption and the 
mortgagee the legal title to the land, an ac- 
tion of ejectment would manifestly not lie at 
the instance of the mortgagor. Under the 
equitable theory of the relationship between 
the mortgagor and mortgagee existing in 
many States, the legal title remairs in the 
mortgagor. The interest of the mortgagee 
under the mortgage is a mere lien—a chose 
in action assignable with the debt. His rem- 
edies are all in equity, and the legal title does 
not vest in him until he has purchased it at a 
foreclosure sale. Nevertheless, as stated by 
Mr. Pomeroy in section 1189 of his Equity 
Jurisprudence: ‘‘While the mortgagee is de- 
clared to have no legal estate, and is unable 
to recover possession of the land against an 
unwilling mortgagor, the owner of the fee 
subject to the mortgage, yet, if the mort- 
gagee, while the mortgage is still subsisting, 
does in lawful manner obtain the posses- 
sion, the courts have established the doctrine 
that his interest under the mortgage enables 
him to retain such possession and to defend 
it against the mortgagor or those succeeding 
to his title. In other words, the mortgagor 
is not permitted to recover back the posses- 
sion in an action at law, upon the strength of 
his own acknowledged legal estate; but his 
only remedy is in equity by a suit to redeem.’’ 
To the same effect in Sec. 1190, it is stated: 
‘“‘If through his expressed consent, or through 
any other lawful means, the mortgagee has 
been permitted to obtain possession of the 





land, the mortgagor’s only remedy is in the 
equitable suit for redemption.”’ 

Admitting that a mortgagee does not hold 
the legal title to the premises mortgaged, 
and that, therefore, after default, he cannot 
maintain ejectment against the mortgagor, 
the old rule on this subject being displaced 
by the modern doctrine that the mortgage 
simply creates a lien, and does not pass the 
legal title, it is nevertheless a settled princi- 
ple, established by overwhelming weight of 
authority, that when the mortgagee has come 
into peaceable and lawful possession of the 
lands mortgaged, after the default of the 
mortgagor, the remedy of the latter, as a 
condition of securing repossession, is to re- 
deem by payment of the mortgage debt. 

Hersert N., Lar iy. 

Milwaukee, Wis. 


LANDLORD—DUTY TO REPAIR—RENT. 
PETZ v. VOIGT BREWERY CO. 


Supreme Court of Michigan, March 29, 1898. 


1. A landlord, in the absence of covenants on his 
part, is not required to repair, even when the prem- 
ises become defective from decay. 

2. Rent is payable even when demised premises 
have become untenantable by inherent defects, pro- 
vided they were habitable when demised, and there 
was no fraud on the part of the landlord. > 

8. Where premises, without fault of the landlord, 
have become unfit for occupancy while the tenant is 
in, and there is no covenant by the landlord to repair, 
the tenant is liable for rent while the landlord is 
making repairs, unless there is an agreement that rent 
should not continue during such time. 

LONG, J.: WPlaintitt 1s the owner of the prem- 
ises in question. Edward W. Voigt had been in 
the brewing business in Detroit for many years, 
when, in 1889, he organized the defendant corpo- 
ration. In September, 1882, plaintiff leased the 
premises in question to Mr. Voigt personally, for 
the term of five years, ‘‘to be occupied for a res- 
taurant and dwelling.*’ The lessee covenanted 
that, during that term, he would ‘‘keep the said 
premises. and every part thereof, in as good re- 
pair, and, at the expiration of the term, yield and 
deliver up the same, in like condition as when 
taken, reasonable use and wear thereof and dam- 
ages by the elements excepted.’’ There was the 
usual covenant for quiet possession on the part of 
the lessor, but there was no agreement by her to 
repair. On April 16, 1887, the parties to this lease 
executed a renewal lease for five years after the 
expiration of the first one; 7. e., until October 1, 
1892. The covenants in thissecond lease were the 
same as those above quoted from the first one. 


No. 20 















1 the 


hold 
aged, 
annot 
agor, 
laced 
gage 
s the 
‘inci- 
it. of 
come 
' the 
f the 
as & 
O res 


nn his 
prem- 


mises 
|, pro: 
there 

, 
liord, 
ant is 
epair, 
rd is 
t rent 


rem- 
en in 
rears, 
orpo- 
1 the 
y, for 
1 res- 
anted 
> said 
i re- 
1 and 
when 
dam- 
is the 
art of 
yer tO 
lease 
yr the 
er 1, 
e the 
one. 











VoL. 46 








CENTRAL LAW JOURNAL. 413 








February 12, 1891, this second lease having been 
surrendered for its unexpired term, a new lease 
was given to the defendant for a term of 10 years 
from May, 1891; and this lease (being the one 
upon which this action is based) contained the 
same clauses as the two prior leases, as quoted 
above. The rental during the time covered by 
these leases varied from $2,500 per annum during 
the first years to $4,000 during the final years. 
From the time the lessee took possession of the 
premises, in 1882, until the trial of the cause, in 
1897, Mr. Voigt (either for bimself personally, or 
on behalf of the defendant) had the sole and ex- 
clusive possession of the whole of said premises, 
except during three months in 1896, when plaint- 
iff was engaged in making repairs. Mr. Voigt 
furnished them for the tenants, as he desired, 
from time to time; and they were taken by the de- 
fendant from Mr. Voigt. under the new lease, in 
precisely the same condition as he had occupied 
and left them. Mr. Voigt made many changes in 
the building during his occupancy under the three 
leases. In August, 1896, plaintiff received notice, 
through her brother, Joseph Pulte. who managed 
her business affairs. from the building inspectors, 
that the side wall of the building was in an unsafe 
condition, due to its bulging out at the first and 
second floors, and that it must berepaired. None 
of the parties interested in the building bad no- 
ticed this defect before this time. Mr. Pulte saw 
Mr. Voigt, and some conferences followed be- 
tween them, resulting finally in an interview be- 
tween Mr. Voigt and Mr. Lightner, on behalf of 
plaintiff, which was followed by certain corre- 
spondence. Vlaintiff offered to make the needed 
repairs to the wall, but refused to allow anything 
off the rental during the time the repairs were be- 
ing made. The keys were handed by defendant 
to plaintiff's attorneys on August 27, 1896, to make 
the repairs. On September 2d, Mr. Voigt spoke 
of not intending to pay rent while plaintiff was 
engaged in making repairs. At once plaintiff's 
attorney returned the keys to Mr. Voigt, with the 
positive declaration that the repairing would be 
undertaken by plaintiff only on the understanding 
tbat all the rent would be paid by defendant under 
the l&ise. Defendant thereupon, acknowledging 
receipt of this letter, returned the keys to plaint- 
iff's attorneys. and told them to go ahead with the 
repairs, and inclosed check for the month's rent 
which was then past due. The repairs were un- 
dertaken at once by plaintiff, and were done ina 
thorough manner, at an expense to plaintiff of 
about $2,500. The building was inspected by de- 
fendant’s architect, and was accepted by him about 
December Ist, he receiving the keys on behalf of 
defendant. The building inspectors examined the 
building in December, and gave a certificate that 
it was in good condition. Defendant, by Mr. 
Voigt. took possession of the building, and entered 
upon extensive improvements, to fit it for a Ger- 
Man restaurant. While at this work, his men 
found it necessary to support certain joists with a 
truss, and to putin supports. This wasnot in the 















part of the building which plaintiff bad repaired. 
Defendant did not notify plaintiff of these defects, 
nor call upon her to repair them, but Mr. Voigt 
had them attended to himself, and he paid for 
these latter repairs. The action was brought by 
plaintiff to recover five months’ rental, under the 
lease, from September, 1896, to January, 1897, 
which defendant has refused to pay, and interest 
thereon. The jury returneda verdict for plaintiff 
for two months’ rent; and the plaintiff, claiming 
that she is entitled to the five months’ rental, asks 


_ to review the question decided against her on the 


trial. 

At the close of the testimony, the court sub- 
mitted to the jury the following special questions: 
**(1) Did the plaintiff take such control of the 
premises, to rebuild the wall and repair the build- 
ing, as to exclude the defendant thereby from 
possession during the repair? (2) Were the prem- 
ises unfit to occupy during such rebuilding and 
repairs? (3) Were the defects that required cur- 
ing by rebuilding of the walls and any piers made 
necessary by the uses or changes of the building 
during the time that these tenants had control? 
(4) Did the defendant, during its possession un- 
der this lease, remove any columns or partitions, 
and weaken the building, so as to cause the de- 
fects complained of that required repairs?*’ Ques- 
tions 1, 2, and 3 were answered by the jury in the 
affirmative, and question 4 in the negative, and 
verdict was rendered in favor of plaintiff for $685, 
which was for two months’ rent. 

Plaintiffcontends: (1) ‘That she was not legally 
required to make the repairs, and that doing the 
work she did at defendant's request does not con- 
stitute an implied covenant that she would make 
the repairs, and is no excuse for refusal to pay the 
rent stipulated. (2) That, admitting plaintiff was 
bound to make the repairs, defendant must pay 
the rent stipulated in the lease, provided the re- 
pairs were made with reasonable speed and care, 
and that it is shown this was done. (3) That the 
repairs were made necessary by the improper use 
of the building by Mr. Voigt under the former 
lease; and the defendant knew, through its agent, 
Mr. Voigt, the condition of the building, and the 
defendant cannot hold plaintiff liable for the con- 
duct of Mr. Voigt, of which it bad full knowledge. 
(4) That the repairs were made necessary by the 
improper use made of the premises by defendant 
under its lease,—that is, in using them for other 
than for restaurant and dwelling; and defendant 
must therefore pay rent. (5) It being admitted that 
five months’ rental under the lease was not paid, and 
there being no evidence to sustain any of the items 
of counterclaim given in defendant's bill of par- 
ticulars, the verdict should have been directed for 
plaintiff for her entire claim. (6) That defend- 
ant’s measure of damages, if it were entitled to 
any set-off under the facts, was not the rental re- 
served in the lease, but the actual amount defend- 
ant was damaged by reason of the repairs being 
made. (7) That the burden was upon the de- 
fendant to prove its counterclaim, to show the 
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amount of itsdamage. (8) That, plaintiff having 
consented to make the repairs on condition that 
defendant would pay all the rent, by accepting 
this offer defendant estopped itself to refuse to 
pay the rent. (9) Since defendant did not notify 
plaintiff of the defects claimed to have been dis- 
covered elsewhere in the building in January, 
1897, evidence of these alleged defects and repairs 
made by defendant was irrelevant. 

We think the most of these contentions are an- 
swered by the jury under the general charge of 
the court. The court charged the jury substan- 
tially, after submitting the four special questions: 
‘There is one other question, while Iam upon 
the subject, I will speak of. It seems to be con- 
tended by counsel for the plaintiff,.and as sharply 
denied by counsel for the defendant, that there 
Was an agreement, just about the time they en- 
tered upon these repairs and the $300 was sent in 
for the Augustrent, * * * whereby the brew- 
ing company should pay the rent, notwithstand- 
ing that they were to be out of the occupancy; 
and whether there was an agreement of that kind 
or not is a question for thejury. * * * 
Whether or not they came together. whether or 
not their minds met, or whether they agreed upon 
anything, you must gather from their dealings 
there together, and from their correspondence. 
* * * If you find that the building was unfit 
for occupancy at the time the plaintiff was notified 
to rebuild the northeast wall, and the defendant, 
without any fault on its part, was deprived of the 
peaceable use of said building, plaintiff cannot 
recover rent for the use of the building during the 
period it was in an untenantable condition. 
** * “In the verdict, none of the defendant's 
set-offs were allowed as such. The jury un- 
doubtedly took the defendant’s theory, that it was 
not liable for the rent of September, October and 
November, the months during which the plaintiff 
was inaking the repairs, and during which time 
the defendant had no use of the building. 

It appears from the testimony that in July, 
1896, the board of building inspectors of Detroit 
inspected the building, and found it in a danger- 
ous condition, and notified plaintiff's agent to 
“make safe the northeast corner, as this wall is 
bulged up to the second story window, and is in 
bad shape;*’ that, in accordance with this notice. 
plaintiff, September 1, 1896, took possession of 
the building, to make the repairs, and found the 
walls in such bad condition that, instead of merely 
bracing it up, the entire eastern wall, for the 
height of two stories and sixty feet back, was 
taken out and rebuilt; that the westerly wall of 
the building was also sagged inwardly; that these 
repairs were going on unti] December Ist, when 
the defendant accepted it, and again commenced 
its occupancy. ‘Testimony was also introduced 
by defendant tending to show that during this 
three months the building was untenantable. 
Defendant also ciaimed that it should not be liable 
for rent for December and January; but, as the 
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jury found for plaintiff for those months, that 
question need not be discussed. 

The only questions, then, remaining are (1) 
whether the court was in error in submitting 
to the jury the question whether the building 
was unfit for occupancy during September, Octo- 
ber and November, 1896, and if they found it 
was, and the defendant was thereby deprived 
of its peaceable use, the plaintiff could not re- 
cover the rent during the time it was in an 
untenantable condition; (2) whether the court 
was in error in submitting the question whether 
there was an agreement between the parties that, 
if the plaintiff undertook the repairs, the defend- 
ant would pay rent during the time the building 
was being repaired, and that, if they found such 
an agreement, the defendant would be liable for 
the rent for those months. 

We think there was evidence in the case which 
warranted this last charge, if such charge was at 
allimportant. But, in view of the fact that de- 
fendant did not introduce testimony tending to 
show an agreement upon the part of plaintiff that 
it should not pay rent during these months, we 
think the court in error in submitting the first 
proposition. The jury found, specially, that the 
plaintiff took such control] of the building to make 
these repairs as to exclude the defendant from 
possession. But it is well settled that the land- 
lord, in the absence of covenants on his part. is 
not required to repair, even when the premises 
become defective by reason of deterioration or 
decay. Fisher v. Thirkell, 21 Mich. 22; Gott v. 
Grandy, 2 El. & Bl. 845. Rent is payable even 
when demised premises have become untenant- 
able by inherent defect. provided they were habit- 
able at the time of the demise, and there being no 
fraud on the part of the landlord. Wood, Landl. 
& Ten. § 382; 12 Am. & Eng. Enc. Law, p. 722, 
and cases there cited. 

In the present case it appeared that Mr. Voigt, 
defendant's agent, had occupied these premises 
for many years before the lease to defendant was 
made. Mr. Voigt was the agent of defendant, 
und made the arrangement for the defendant's 
term. If the premises were then out of repuir. he 
had as much knowledge of it as the plaintiff, This 
lease was executed in February, 1891, and de- 
fendant went into possession under it, and con- 
tinued in until July, 1896, before the building in- 
spectors of the city gave the notice to repair to 
make the building safe. It became out of repair 
or became dangerous and unfit for occupancy 
while the defendant was in. There being no 
agreement in the lease that the lessor should 
make repairs, the lessee would be liable for rent 
even if the lessor did make them, unless there was 
an agreement that rent should not continue dur- 
ing that time. The court should have directed 
verdict in favor of the plaintiff for the whole 
amount claimed (that is, for the five-months’ 
rent), as there is no pretense that the plaintiff 
agreed to relieve the defendant from such pay- 
ment. The defendant relies upon the untenant- 


No. 20 











awe Ome HO Re eS 


— o> 


— - Cc. te wet = SD mt oe eet be Poet CU OO 


Qt tt CO te of 


Coot Ss a @ 


- = 











0. 20 


—— 


s, that 


e (1) 
‘itting 
ding 
Octo- 
ind it 
rived 
ot re- 
in an 
court 
ether 
that, 
fend- 
Iding 
such 
le for 


vhieh 
yas at 
it de- 
ng to 
F that 
s, we 
first 
t the 
nake 
from 
and- 
rt. is 
nises 
yn or 
ytt Vv. 
even 
ant- 
abit- 
g no 
indi. 
722, 
vigt, 
lises 
was 
ant, 
int'’s 
* he 
[his 
de- 
‘on- 
in- 
rto 
pair 
ney 
no 
uld 
‘ent 
was 
ur- 
ted 
ole 
hs’ 
tiff 
ay - 
nt- 








Vou. 46 


CENTRAL LAW JOURNAL. 





415 














able condition of the premises, and his exclusion 
during the time repairs were being made, and not 
upon an express contract that he should not pay 
rent during this time. The case is not like Leon- 
ard v. Armstrong, 73 Mich. 577, 41 N. W. Rep. 
695. There the unhealthy condition of the prem- 
ises existed when the tenant entered. In the 
present case the jury found that the defects which 
required the rebuilding of the wall, etc., were 
made necessary by the uses and changes of the 
building during the time Mr. Voigt and the de- 
fendant had control. The defendant was repre- 
sented solely by Mr. Voigt, who had the entire 
and complete control of the business, and made 
the arrangements under which defendant entered. 
Clearly, the entry of the plaintiff with defendant’s 
consent to make these repairs, under these cir- 
cumstances, was not an eviction of the premises, 
and the case does not fall within that class of cases 
cited by defendant's counsel. The judgment 
must be reversed, and a new trial ordered. The 
other justices concurred. 


Nore — Liability of Landlord to Repair in Absence 
of Covenant.—The duty to repair where the landlord 
has not expressly agreed to do so orin States where 
the duty is not regulated by statute rests upon the 
tenant. Brown v. Barrington, 36 Vt. 40; Scott v. 
Simons, 54 N. H. 426; Phillips v. Stevens, 16 Mass, 238; 
Estep v. Estep, 23 Ind. 114; Biddle v. Reed, 33 Ind. 
529; Skillen v. Waterworks Co., 49 Ind. 193; Fishback 
vy. Roodruff, 51 Ind. 102; Wilkinson vy. Clauson, 29 
Minn. 91; Cole v. McKey, 66 Wis. 500; Hill v. Beatty, 
61 Cal. 292; Cowell v. Lumley, 39 Cal. 151; Kahn v. 
Love, 3 Oreg. 206; Weinstein v. Harrison, 66 Tex. 
546; Texas, etc. R. Co. v. Mangum, 68 Tex. 342; Nai v. 
Weld, 17 Mo. 282; Rogan v. Dockey, 23 Mo. App. 3138; 
Peterson v. Smart, 70 Mo. 34; McAlpin v. Powell, 70 
N. Y. 126,26 Amer. Rep. 555; Witty v. Matthews, 52 
N. Y. 512; Suydam v. Jackson, 54 N. Y. 450; Mullen v. 
Rainear, 45 N. J. L. 520; Heintze v. Bentley, 34 N.J. 
Eq. 562; Woolley v. Osborne, 39 N. J. Eq. 54; Benja- 
min v. Heuney, 51 Til. 492; Morris v. Tillson, 81 Ill. 
607; Peoria v. Simpson, 110 Ill. 294; Walker v. Tucker, 
70 Ill. 527; Gridley v. Bloomington, 68 [1]. 47; Rothe v. 
Bellingrath, 71 Ala. 55; Libby v. Tolford, 48 Me. 316; 
Clark v. Babeuck, 28 Mich. 164; Harris v. Cohen, 50 
Mich. 324; Coke v. Gutkese, 80 Ky. 598; Kline vy. 
Jacobs, 68 Pa. St.57. Accordingly it will not be pre- 
sumed that the liability to repair rests upon the land- 
lord. Kahn v. Love, 8 Oreg. 206. Nor will a landlord’s 
liability to make repairs be implied from the fact that 
he holds as trustee under a will which directs him to 
make repairs, and that the lease is in terms made sub- 
ject tothe provisions of the will. Wheeler v. Craw- 
ford, 86 Pa. St. 827. A covenant by the landlord to 
repair will not be implied, nor when made will it be 
extended by implication or construction. Witty v. 
Matthews, 52 N. Y.515. Nor can a tenant who makes 
permanent repairs recover for them. Kline v. Jacobs, 
68 Pa. St. 57; Biddle v. Reed, 33 Ind. 529. The rule 
exempting the landlord from liability for repairs has 
been extended to parts of premises not expressly de- 
mised, but necessary to the tenant’s protection or con- 
venience. As a general rule the occupant and not the 
owner of the premises is responsible for an injury re- 
ceived in consequence of a failure to keep the prem- 
ises in repair. This rule has an exception in case where 
the landlord has agreed to repair, and also where they 











are rented with a nuisance upon them. Gridley v. 
Bloomington, 68 Ill. 47. If the injury results from the 
condition of the freehold the landlord alone is liable 
whether he is in the actual occupation or not. But 
both landlord and tenant may be liable for the same 
injury. Offerman v. Starr, 2 Pa. St. 394. A landlord 
who negligently constructs his premises or when they 
become defective negligently suffers them to remain 
so is liable to his tenant or a stranger who being him- 
self free from fault is injured thereby. Scott v. 
Simons, 54 N. H. 426. 2 

The implied obligations of the tenant in regard to 
repairs, as fixed by the common-law may be altered in 
two ways: First, by an express covenant of the land- 
lord relieving the tenant of a part or the whole of 
such duties; and second, by statutory regulations in 
force in some of the States, placing the duty to repair 
upon the landlord. Such statutes exist in Georgia, 
Louisiana and California. Lewis v. Chisholm, 68 Ga. 
40; Bosworth v. Thomas, 67 Ga. 640; Nason v. Au- 
gusta, 388 Ga. 542; Viterbo v. Friedlander, 120 U. 8. 
707; Perrett v. Dupre, 3 Rob. (La.) 52; Van Every v. 
Ogg, 59 Cal. 563. Where the tenant’s liability is not 
changed in either of these ways it is his general duty 
to treat the premises in such manner that no injury 
shall be done to them and so that they may revert to 
the lessor unimpaired by any willful or negligent con- 
duct on his part. U.S. v. Bostwick, 94 U. S. 53; 
Miller v. Shield, 55 Ind. 71. 








JETSAM AND FLOTSAM. 


THE NEBRASKA MAXIMUM FREIGHT RATES. 


Of the questions that complicate the modern econ- 
omic system none is more difficult than that of the 
regulation of rates charged by quasi-public corpora- 
tions, and, in particular, by railroads. It would seem 
to have been of primary importance that the extent 
of the power of the State legislature under the fed- 
eral constitution to regulate the rates charged by rail- 
roads within its limits should be settled by the United 
States Supreme Court; but this has not been finally 
accomplished until the recent case of Ames vy. Union 
Pacific R. R. Co., reported in the Chicago Legal News, 
March 19, 1898. A Nebraska statute prescribed a 
schedule of maximum rates, which rates, if adopted 
by the railroad company, would have forced the rail- 
road to operate at a loss, so far as profits within the 
State were concerned. This statute the court held 
unconstitutional, on the ground that it worked a de- 
privation of property without due process of law. 

The decision of the court, by Mr. Justice Harlan, 
although it has been severely criticised, seems to be 
sound. It is consistent with aline of dicta in anal- 
ogous cases, which have themselves been distinguished 
upon dubious grounds (Reagan vy. Farmers’ Loan and 
Trust Co., 154 U. S. Rep. 362); and the conclusion also 
follows necessarily from the decision in the case of 
Covington & Lexington Turnpike Road Co. v. Sand- 
ford, 164 U. S. 578. Inthe latter case a statute was 
held invalid which prescribed such rates fur the tolls 
to be charged by turnpikes that the plaintiff, a turn- 
pike company, would have been deprived of all profits. 
From turnpikes to railroads the stepis short. The 
principles which apply are the same; and it is note- 
worthy that the turnpike case was decided largely on 
the authority of the dicta inthe previous railroad 
eases. The argument of those who disagree with the 
position taken by the court has been that any State 
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it seems to have followed it tacitly in all the cases | power to determine an existing lease, and sue for pos- 





hitherto decided. The principal case, at all events, | session of the leased premises.—RoupP V. RUPP, Colo., b 
falls within the rule. The Nebraska statute has no | 52 Pac. Rep. 290. 0 
ulterior object beyond the express object of securing 2. ADOPTION — Validity.—The adoption of children a 


fair rates, which must, of course, be fair to the rail- and strangers tothe blood exists in this country only 
roads as well as to the public; and Since the statute if | Dy virtue of statute.—IN RE THORNE’S EsTaTE, N. Y., 49 
enforced weuld have been confiscatory, or practically N. E. Rep. 661. 

0, no one could suppose, under the circumstances, 3. ADVERSE POSSESSION—Payment of Taxes.—To con- 
that it was a reasonable regulation. stitute adverse pogsession of land, it is not absolutely 


: necessary that there should be inclosure, buildings, or 
The effects of the decision are as yet problematical. cultivation, but the acts done must be such as to give 
tk So far as the public and the States are concerned, it | ynequivocal notice of the claim to the land adverse to 
| can work little hardship. Although legislatures may | the claim of allothers, and must be of such acharacter, 
chafe under the limitation, the public can have no | and so openly made, that the real owner will be pre- 
just cause for complaint if railroads are allowed to | sumed to know that a possession adverse to his title ‘s 
make reasonable profits. The chief hardship must | has been taken.—DICKINSON Vv. BaLes, Kan., 52 Pac. 


fall upon the federal courts in being forced to decide | Rep. 447. 


















questions which are by nature legislative. This evil, 4. APPEAL — Remittitur.—The supreme court can S 
however, may not be so great as at first sight ap- | affirm judgment on condition that plaintiff remit the a 
pears; for if courts adhere to the rule of holding no amount thereof in excess of what the complaint de- ti 
statute invalid which is not hopelessly unreasonable, | ™#"4¢¢-—CocHRAN v. BakER, Oreg., 52 Pac. Rep. 520. le 
they will offer little encouragement for bringing | _>- ATTACHMENT — Rights of Mortgagee — Perishable A 
cases of this class before them. There may be diffi- | @°0%8-—A® officer attached and sold mortgaged per- 

‘ ‘ ishable goods for less than their value, under Pub. St. SI 
culty if parties accept the suggestion of Mr. Justice ch. 161, §§ 90,91, 98, which would protect him if they Ww 
Brewer in the Circuit Court, and bring suits continu- | pag not been mortgaged. The attaching creditor was 
ally upon statutes once declared unconstitutional, in | directed to pay the amount found due on the mort- 4 
the hope that conditions may have changed since the | gage, but he did not comply therewith: Held, that the th 
last decision; but in practice it is hardly likely that | officer was liable for the full value of the goods, as sec- v. 
States will leave unrepealed and unaltered upon the | tion 80 makes the attachment void, and requires the 72 
books statutes that have been declared invalid, upon | Testoration of the property on such non-compliance.— 
the chance that under changed conditions they may | ®U%D ¥- BLATT, Mass., 49 N. E. Rep. 642. ‘ is 
again be brought to life. The great merit of the de- 6. ATTORNEY—Fees—Breach of Contract.—Where the th 
cision is in affirming to railroads their constitutional | CO™P!ete performance of a contract between an attor st 

feguard against legislative attacks; the question ney and client is prevented by the client, the attorney w 
i - Oe may recover on a quantum meruit forthe services ren- ti 
which is still left for the court to face is how far it dered. — FRENCH V. CUNNINGHAM, Ind., 49 N. E. Rep. 797. le 
will pass upon the reasonableness of rates imposed by . BANKS — Collection — Insolvency.—Only the ordi- to 
a State when tbe rates merely limit, without virtually seis relation of debtor and creditor, and not that of ‘“ 
destroying, the profits of the corporation.—Harvard | trustee and cestui que trust, exists between a bank which w 
Law Review. has collected a draft and the person who left the draft q 

for collection, though there was no agreement for de- io 
posit of the proceeds; so that, the bank becoming i0- to 
ry a solvent, such person is not entitled to preference.— al 
WEEKLY DIGEST HALLAM V. TILLINGHAST, Wash., 52 Pac. Rep. 329. 32 

Of ALL the Current Opinions of ALL the State 8. BANKS— Payment of Joint Deposit.—On the wrong: 
and Territorial Courts of Last Resort, and of | ful payment by a bank of a joint deposit to one of the ec 
the Supreme, Circuit and District Courts of the two joint depositors, the other may recover of the te 
bank the amount of bis actual interest therein at the or 
United States, except these that are Published time of such payment, though it be greater than at the re 
tm Fall or Commented upon in our Notes of | time . hong —NEIMAN V. BEACON TRUST CO., Mass., H 















x it Decisi , and except those Opinions in 49 N. E. Rep. 748. 
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9, BILLS AND NOTES — Commercial Indorser.—One 
who, being named as payee in a negotiable promissory 
note, places his name upon the back of itin order to 
give credit to the maker, must be regarded as a com- 
mercial indorser when the note is delivered by the 
maker to athird party.—STATE V. FOLEY, N. J., 39 Atl. 
Rep. 650. 

10. BUILDING ASSOCIATIONS — Sales of Mortgages.— 
Laws 1889-90, ch. 4, §§ 6, 7, require building and loan as- 
sociations to deposit their mortgages with the State 
auditor ora trust company, in trust for members and 
creditors, and allow the mortgages to be withdrawn 
only when fully paid, or upon default in order to fore- 
close them: Held, that the statute was mandatory, 
and a note and mortgage owned by such an association 
could not be sold.—TROWBRIDGE V. HAMILTON, Wash., 
52 Pac. Rep. 328. 

11. CARRIERS—Negligence.—In view of St. 1894, ch. 
469, §3, making railroad companies not liable for neg- 
ligence of expressmen on the train, not intheir em- 
ploy,a passenger testifying that she was hit by a 
bundle thrown from the express car is not entitled to 
have the question whether she was injured by the rail- 
road company submitted tothe jury, as they would not 
be justified in presuming that the bundle was thrown 
by trainmen.—WINSHIP Vv. NEW YORK, BTC. R. R., 
Mass., 49 N. E. Rep. 647. 

12. CHATTEL MORTGAGE—Rights of Assignee.—One S, 
being indebted to plaintiff and to one I, made an agree. 
ment with them, by which plaintiff advanced to S an 
additional sum, which was paid tol, and took a chat- 
tel mortgage forthe entire debt, which it was agreed 
between the three parties should be a first lien on the 
property of S, while I took a second mortgage for the 
balance due him. I, however, recorded his mortgage 
first, and, shortly after, assigned it, for value, to one L, 
who had no notice of the agreement between plaintiff, 
8, andI: Held,that L, though a bona fide purchaser, 
took the mortgage subject to all the equities with which 
it was affected in the hands of I, and plaintiff could en- 
force his mortgage as a first lien upon the property, as 
against L._DAVID STEVENSON BREW. Co. Vv. 1BA, N. Y., 
49N. E. Rep. 677. 

13. CHATTEL MORTGAGE—Validity.—If a chattel mort- 
gage is valid between the parties thereto, taking pos- 
session thereunder by the mortgagee cures any minor 
defects as to its execution, acknowledgment, registra- 
tion, etc., and makes his rights superior to subsequent 
levies by creditors.—FARMERS’ & MER. BANK V. ORME, 
Ariz., 52 Pac. Rep. 473. 

14. CHATTEL MORTGAGES—Validity.—2 Starr & C. Ann. 
St. (2d Ed.) p. 2773,§ 2, requiring both husband and 
wife to join in a chattel mortgage on the household 
goods of either, does not prevent a wife from purchas- 
ing household goods, and giving a valid mortgage on 
them in her own name, to secure the price.—MANTONYA 
Vv. MARTIN EMERICH OUTFITTING CoO., II1.,49 N. E. Rep. 
721. 

15. CONSTITUTIONAL LAW—Navigation and Commerce 
—Tide Lands. —Under Const. art. 15, § 1, providing that 
the area between high-tide line and the harbor line 
Shall not be sold, but ‘‘forever reserved for landings, 
wharves, streets, and other conveniences of naviga- 
tion and commerce,” and section 2, providing that the 
legislature shall provide ‘‘forthe leasing of the right 
to build and maintain wharves, docks, and other 
Structures upon the areas mentioned in section 1,” the 
word ‘‘navigation,” as used inthe first section, is a 
qualification of the word ‘‘commerce,” and the provis- 
ion for maintaining docks and other structures refers 
to structures which are conveniences of navigation 
and commerce.—STATE V. BRIDGES, Wasbh., 52 Pac. Rep. 
26 


16. CONTRACT.—When plaintiff built an oven under 
contract, in accordance with plans furnished by de- 
fendant, and it did not work in a satisfactory manner, 
on account ofthe fault of the plans, he is entitled to 
recover the contract price.—PERKINS V. ROBERGE, N. 
H., 39 Atl. Rep. 583. 








17. CONTRACT — Breach of.—In an action to recover 
for the breach of a contract to deliver stone, the differ- 
ence between the contract price and the market price 
at the time and place of delivery required by the con- 
tract may be recovered without averment or evidence 
of special injury resulting from the breach.—SMITH V. 
SLOSS MARBLEHEAD LIME Co., Ohio, 49 N. E. Rep. 695. 


18. CONTRACT—Consideration.—W here a bank having 
a claim on a note, left with it for collateral security, at 
the request of the owner of the note, in the presence of 
another party, promised to deliver the note to the 
other party, who, upon the faith of said promise, ad- 
vanced money to the owner, the promise, being with- 
out consideration, is not enforceable. —MCCORMACK V. 
ARIZONA CENT. BANK, Ariz., 52 Pac. Rep. 469. 


19, CONTRACT—Fraud—Equity.—One induced by fraud 
to enter into contracts which, on discovery of the 
fraud, he rescinded, may proceedin equity to have the 
contracts declared void and to recover the money paid. 
—Davis v. PEABODY, Mass., 49 N. E. Rep. 750. 

20, CORPORATIONS — Agency — Parol Evidence.—One 
who derived his rights from a written lease of person- 
alty, executed for a corporation, by its president, can 
show by parol the authority of the president to make 
such lease, and it.need not be shown that it was au- 
thorized by a resolution of the board of directors.— 
COLUMBIA RIVER & P.S. Nav. CO. V. VANCOUVER TRANSP 
Co., Oreg., 52 Pac. Rep. 513. 

21, CORPORATIONS—Grant — Validity.—A corporation 
owning the fee of land can grant to another corpora- 
tion the right to use the land fora purpose which is 
not within the powers of the grantor, but is within 
those of the grantee; and private persons having vo 
interestin the land cannot question the validity of 
such a grant.—STATE Vv. CITY OF ELIZABETH, N. J., 39 
Atl. Rep. 683. 

22. CORPORATIONS—Insolvency—Preferences.—When 
a corporation becomes insolvent its directors become 
trustees for the creditors, over whose claims they can 
obtain no personal preference.—SAVAGE V. MILLER, N. 
J., 39 Atl. Rep. 665. 


23. CORPORATIONS—Omission to Open Stock Books.— 
The fact that in the organization of a corporation no 
formal stock books were ever opened or stock sub- 
scribed cannot be taken advantage of by one of the in- 
corporators, who, with other incorporators, conveyed 
land to the company, where it had a board of directors 
and officers, and exercised corporate functions and 
powers, pursuant to articles of incorporation regu- 
larly filed under a law authorizing its organization.— 
JONES V. HALE, Oreg., 52 Pac. Rep. 311. 


24. CORPORATIONS—Receiver—Unpaid Stock Subscrip- 
tion.—An action to collect an unpaid subscription to 
the capital stock of a corporation, instituted by a re- 
ceiver appointed under chapter 5, div. 7, tit. 1, Rev. St., 
to wind up the affairs of the corporation, is a suit at 
law to recover a money judgment. It is not proper 
practice for such receiver to join in one action all de- 
linquent stockholders as defendants, those who reside 
out of the county where the suit is brought as well as 
those who reside within such county, and issue sum- 
mons to another county to obtain service upon such 
non-residents.—SMITH V. JOHNSON, Ohio, 49 N. E. Rep. 
693. 

25. CORPORATIONS—Right to Sue—Filing Articles.— 
Civ. Code, § 299, requires every corporation to file, in 
the office of the county clerk of every county in which 
it holds any property, a copy of its articles, duly certi- 
fied by the secretary of state, and provides that it 
shall not maintain or defend any action in relation to 
such property until the same shail beso filed: Held, 
not to apply to an action to foreclose a mortgage.— 
Savines & Loan Soc. v. McKoon, Cal., 52 Pac. Rep. 
305. 

26. CORPORATIONS—Tax — Capacity to Sue.—Under 
Acts 1894, ch. 114, § 88F, prohibiting a corporation from 
exercising corporate powers until a certain bonus ta x 
is paid, acorporation not paying such bonus has no 











418 CENTRAL LAW JOURNAL. 

























































































No. 20 








capacity to sue, though section 88H provides that the 
State may sue the corporation to recover the bonus.— 
MARYLAND TUBE & IRON WORKS OF HAGERSTOWN V. 
WEST END IMP. Co., Md., 39 Atl. Rep. 620. 


27. CREDITORS’ BILL—Insolvency.—A non-resident 
judgment creditor, whose debt was provable, but who 
failed to participate in insolvency proceedings against 
the debtor, may maintain a bill in equity to subject as- 
sets ic a firm, acquired by the debtor subsequent to 
the insolvency proceedings, to his judgment; and such 
bill is not prohibited by Pub. St. ch. 157, § 83, discharg- 
ing an insolvent debtor from arrest in any suit or pro- 
ceeding for a debt provable against his estate.—HAMAN 
Vv. BRENNAN, Mass., 49 N. E. Rep. 655. 


28. CRIMINAL LAW—Alibi—Burden of Proof.—Defend- 
ant need not prove an alibi by a preponderance of evi- 
dence, but if, by reason of the evidence in relation 
thereto, the jury doubt his guilt, he is entitled to an 
acquittal.—SCHULTZ V. TERRITORY, Ariz., 52 Pac. Rep. 
352. 

29. CRIMINAL LAW—Disorderly House.—By the Werts 
law, every sale (without appropriate license) of the in- 
toxicating liquors to which that act applied was con- 
stituted the offense of ‘‘keeping a disorderly house:” 
Held, that its provisions in this respect did not take 
away the liability to indictment for the common-law 
offense of keeping a disorderly house of one who main- 
tained a place in which he habitually sold such liquors 
in violation of law.—PARKER V. STATE,N. J., 39 Atl. 
Rep. 651. 

30. CRIMINAL LAw—False Pretenses.—In a criminal 
prosecution for obtaining a check for money by false 
pretenses, where the transaction charged in the in- 
formation and shown by the evidence is a sale of pur- 
ported school district orders, which were invalid and 
without value, the mere fact that the defendant in- 
dorsed the warrants, and thereby rendered himself 
liable as a guarantor for the amounts stated in them, 
does not necessarily defeat a criminal prosecution. If 
the party defrauded parted with his money on the faith 
of the false pretenses, and did not rely on the personal 
responsibility of the defendant, a conviction may be 
had.—STaTE V. MCDONALD, Kan., 52 Pac. Rep. 453. 


31. CRIMINAT. Law—Joint Defendants—Separation.—2 
Hill’s Code, § 1313, provides that, ‘‘when two or more 
defendants are indicted or informed against jointly, 
any defendant requiring it shall be tried separately:” 
Held, that a defendant may avail himself of this right 
when the cause is assigned for trial, after which time 
a severance is in the discretion of the court until the 
jury is sworn, subsequent to which time it cannot be 
granted.—STATE V. MASON, Wash., 52 Pac. Rep. 525. 


32. CRIMINAL Law — Larceny.—Although obtaining 
money by threats of a civil action to compel its pay- 
ment cannot constitute larceny, still evidence of such 
threats is admissible as a part of the conversation in 
which threats of bodily harm were made to enforce 
the payment, and as introductory thereto.—STraTE Vv. 
KALLAHER, Conn., 39 Atl. Rep. 606. 

33. CRIMINAL LAW—Motion in Arrest of Judgment.— 
A motion after verdict in arrest of judgment is bad, 
where every reason assigned therein relates to the 
sufficiency of the indictment, and not to the jurisdic- 
tion of the court.—COMMON WEALTH V. MONAHAN, Mass., 
49 N. E. Rep. 751. 

34. CRIMINAL Law—Robbery.—Ven. Code, § 390, de- 
fines robbery as the felonious taking of personal prop- 
erty in the possession of another from his person or 
immediate presence or against his will ‘‘by means of 
force or fear.” Section 391 defines the fear necessary: 
Held, that an information which charged the robbery 
to have been committed by ‘‘force and intimidation,” 
and by putting one C in fear, was sufficient, though it 
did not define the kind of fear by which the taking was 
accomplished.—STATE V. CLANCY, Mont., 52 Pac. Rep. 
267. 

35. DEDICATION—Notice to Purchaser.—Presence of 
‘« ee irregular shaped lots on a plat in the middle of 





streets, which apparently were intentionally shaped 
and located as they were, and intended for different 
purposes than the numbered lots, is sufficient to put 
an intending purchaser on inquiry that would disclose 
that they were dedicated to public use.—Common- 
WEALTH V. CALHOUN, Penn., 39 Atl. Rep. 563. 


36. DEEDS—Delivery.—Tue fact that a deed is put on 
record by the grantor does not constitute a delivery of 
it, where the grantee has never accepted it.—Loring 
Vv. HILDRETH, Mass., 49 N. E. Rep. 652. 


37. DESCENT AND DISTRIBUTION—Advancements.—On 
an issue whether decedent intended conveyances made 
to his sons as advancements, an instrument made on 
the day the deeds were given, by which his daughter 
acknowledged the receipt of money as an advance. 
ment, is admissible, if it was executed in connection 
with the deeds, and asa part of the same transaction. 
—HEADY V. Brown, Ind., 49 N. E. Rep. 805. 


38. DIVORCE—Modification of Judgment.—Uunder the 
Statutes existing in 1891, relating to the jurisdiction of 
the courts in actions fer divorce, the courts had no 
power, after the entry of a final judgment, to modify it 
by ordering an additional allowance for the support of 
the wife, and the amendments of 1894 and 1895 to Code 
Civ. Proc. § 1759, giving power to the court to annul, 
vary or modify a direction respecting alimony in a 
final judgment, were not retroactive, and did not give 
the court power to modify ajudgment entered before 
such amendments.—WALKER Vv. WALKER, N. Y., 49 N. 
E. Rep. 663. 

39. FRAUDS, STATUTE OF—Executory Contract.—Noto- 
rious and exclusive possession under an oral executory 
contract for a deed, and permanent and valuable im- 
provements on the property made at the occupant’s 
expense, take the contract out of the statute of frauds. 
—LATIMER V. HAMILL, Ariz., 52 Pac. Rep. 364. 


40. FRAUDULENT CONVEYANCES—Evidence.—A deed of 
land from mother to son was given for a valuable con- 
sideration, atatime when her only debts were to her 
son and to complainant. The debt to the complainant 
was not then due, and her liability on it was merely as 
surety. The son took possession of the land, and he 
was not shown to have any knowledge as to his 
mother’s debts: Held,that the conveyance was not 
void as to complainant.—HUGHES V. NOYES, lil., 49 N. 
E. Rep. 703. 

41. FRAUDULENT CONVEYANCES—Evidence.— Whether 
or not atransfer by a husband to his wife of all his 
property except his interest in a mercantile firm, which 
was largely indebted at the date of such transfer, is 
fraudulent and void as to his subsequent creditors, is 
not a question of law, but of fact, to be determined by 
the court or jury upon careful examination of the evi- 
dence concerning such transfer.—JONES V. JOHNSON, 
Kan., 52 Pac. Rep. 464. 

42. FRAUDULENT CONVEYANCES—Possession—Insolv- 
ency.—A company bought vehicles of defendant, but, 
becoming unable to pay for them, it transferred title 
te» defendant, in consideration of his canceling the 
debt. The company retained possession and was to 
sell the property on commission. Thereafter it be- 
came insolvent: Held, that as to creditors of the com- 
pany, the sale to defendant was void, asa there was no 
change of possession.—DAVIS V. WINONA WAGON CO., 
Cal., 52 Pac. Rep. 487. 

43. HUSBAND AND WIFE—Rights of Community Cred- 
itors.—An unsecured community creditor is not en- 
titled to priority over a creditor of the husband obtain- 
ing aprior levy on community property.—MORSE V. 
ESTABROOK, Wash.,52 Pac. Rep. 531. 

44. HUSBAND AND WIFE — Settlements — Resulting 
Trusts —When the consideration of lands conveyed to 
a wife is paid by her husband, the presumption is that 
the transaction is a settlement on the wife; but such 
presumption may be overcome by proof of facts ac 
companying the transaction, and showing the intent 








of the parties to have been that the husband should 
have an interest therein notwithstanding the convey- 
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avce to her.—DUVALE V. DUVALE, N. J., 39 Atl. Rep. 
687. 

45. INJUNCTION—Dissolution on Answer.—Injunction 
restraining defendant railroad from crossing com- 
plainant’s tracks, or using a side track belonging to it, 
is properly dissolved on filing of answer denying com- 
plainant’s ownership of the side track, and alleging 
the manner of defendant’s acquisition thereof, and 
denying any attempt or intention to cross complain- 
ant’s tracks without acquiring the right by condemna- 
tion. -ALABAMA M. R. CoO. Vv. SOUTHERN RY. CO., Ala., 
$3 South. Rep. 239. 





46. INSURANCE—Agents—Insurable Interest.—An_ in- 
surance agent, under a contract by which he is to re- 
ceive, as compensation for his services, a certain per- 
centage of the net profits of the company, has an in- 
surable interest in the property insured by the 
company.—HaYES V. MILFORD MoT. FIRE Ins. Co., 
Mass., 49N. E. Rep. 755. 


47. INSURANCE — Cancellation of Policy.—The pro- 
visions of the New York standard fire insurance policy, 
relating to the cancellation of a policy at the instance 
ofthe company, requires that, in addition to giving 
the five duys’ notice, the company must return or 
tender the uneurned premium, in order to effect a can- 
cellation; and a notice that the unearned premium 
willbe returned by an agent of the company is not 
equivalent to such return or tender.—TISDELL Vv. NEW 
HAMPSHIRE FIRE INS. Co., N. Y., 49 N. E. Rep. 664. 


48. INSURANCE—Conditions- Waiver.— Where an agent 
of a fire insurance company, who has authority to issue 
policies and to indorse thereon consents to other in- 
surance, delivers, without indorsing any consent, a 
policy containing a proyision that it sball be void if 
other insurance is effected, unless the consent of the 
company is indorsed thereon, his knowledge that the 
insured intends to effect other insurance does not con- 
stitute a waiver of the provision of the policy on the 
sabject.—GRAY V. GERMANIA FIRE INS. CO. OF CITY OF 
NEW YORK, N. Y., 49 N. E. Rep. 675. 

49. INTOXICATING LiQuoORS—Suale for Medical Pur- 
poses.—A provision that an ordinance forbidding the 
sale of liquor without a license shall not apply to sales 
by druggists ‘‘upon the prescription of a reputable 
physician and for medical purposes” authorizes sales 
by druggists for medical purposes without a prescrip- 
tion.—PROWITT V. CITY OF DENVER, Culo., 52 Pac. Rep. 
286, 

50. JUDGMENT—Default Judgment—Presumptions.— 
A school township is not entitled to have a default 
judgment opened which was rendered against it 
through the fraudulent connivance of the trustee, on 
whom the summons was served, if plaintiff in the ac- 
tion was in no way aware of the connivance, and was 
hot otherwise guilty of fraud.—ADAMS SCHOOL TP. V. 
IRWIN, Ind., 49 N. E. Rep. 806. 

51. JUDICIAL NoT!1CK—Powers of Catholic Churech.— 
The courts cannot take judicial notice of the nature 
and powers of the Holy Roman Catholic Church, as to 
its civil rights and duties, and one who seeks to found 
acause of action upon the rules of such church must 
allege and prove what its rights and powers are.— 
BaXTER V. MCDONNELL, N. Y., 49 N. E. Rep. 667. 

52. LANDLORD AND TENANT—Defective Appliances.— 
In an action against a landlord for injuries caused by 
the breaking of a hoisting apparatus while plaintiff 
Was delivering coal to a tenant, evidence that the land- 
lord has since put in and maintained a new one for the 
use of tenants is admissible to show the landlord's con- 
trolof the apparatus.—O'MALLKY V. TWENTY-FIVE AS- 
SOCIATES, Mass., 49 N. E. Rep. 641. 

33. LANDLORD AND TENANT—Liability of Licensee.— 
Ab agreement, by the lessee of a building or by one 
Who is licensed to use a building or a part thereof, to 
keep the same in repair, does not inure to the benefit 
ofastranger sustaining injury by a breach of such 
agreement.—REYNOLDS V. VAN BEUREN, N. Y., 49 N. E. 
Rep. 763. 














54. LIBEL AND SLANDER — Words Actionable.—The 
words, ‘‘You are a first-class fraud, and of the first 
water,’ contained in a letter to a business man, are 
libelous per se, where the whole letter shows a coarse 
attack on his business character.—MEAS V. JOHNSON, 
Penn., 39 Atl. Rep. 562. 

55. LIBEL PER SE.—To publish, of and concerning a 
woman, that she is ‘ta dashing blonde, twenty years 
old, and is said to have been a concert hall singer and 
dancer at Coney Island’’—it being alleged and proved 
that “a concert hall at Coney Island” is a place of evil 
report, and a resort for disorderly and disreputable 
persons, and that female singers and dancers therein 
are generally depraved women, and generally under- 
stood so to be, and such publication being madeina 
locality where the reputation of such concert halls is 
familiar—is libelous per se.—-GATES V. NEW YORK RE- 
CORDER Co.,N. Y.,49 N. E. Rep. 769. 

56. LIFE TENANT AND REMAINDER MAN.—As between 
life tenant and remainder man, the former cannot be 
compelled to pay a special assessment levied to pay 
for a permanent improvement which increases the 
value of the remainder.—HUSTON V. TRIBBKTTS, Iil., 49 
N.E. Rep. 711. 

57. LIMITATIONS — Water Rights—Adverse User.—The 
burden of proving an ouster of the tenant in common, 
and in pruving adverse possession under the statute of 
limitations, devolves upon the co-tenant who asserts 
it. An adverse holding will not operate as an ouster, 
and set the statute of limitations running, until the 
tenant out of possession has some notice of such ad- 
verse holding.—SMITH V. NORTH CANYON WATER CO., 
Utah, 52 Pac. Rep. 283. 

58. MARRIAGE—Breach of Promise—Damages.—In an 
action for breach of promise of marriage, the fact that 
defendant attempts to prove plaintiff to be a lewd 
woman, and fails, may be considered by the jury in 
aggravation of damages.—FLEETFORD V. BARNETT, 
Colo., 52 Pac. Rep. 293. 

59. MARRIAGE—Evidence.—Though the relation be. 
tween the parties was in its inception meretricious, a 
marriage is sufficiently proven by the woman’s testi- 
mony that they made a contract of marriage, the fact 
that they immediately moved into respectable quarters, 
and continued to live as man and wife, he introducing 
and representing and addressing her as such, and, on 
birth of their child, sending her congratulations, and 
testimony that he told another that he made sucha 
contract.—ELZAs V. ELZAS, Ill., 49 N. E. Rep. 717. 

60. MASTER AND SERVANT—Assumption of Risk.—A 
servant who chooses to enter into an employment in- 
volving danger of personal injury which the master 
might have avoided takes upon himself the risks of all 
the hazards incident to the employment, the existence 
of which are known to him, or which are plain and 
obvious, and which he bas no reason to expect will be 
counteracted or removed; and no action will lie against 
a master for injuries to the servant resulting from such 
dangers.—CHANDLER V. ATLANTIC COAST ELECTRIC Ry. 
Co., N.J., 39 Atl. Rep. 674. 

61. MASTER AND SERVANT — Assumption of Risk.—A 
carpenter who had been in defendant’s employment 
for about 10 years, and had worked about circular saws 
for three years, and was familiar with their operation, 
was killed by a piece of board being thrown violently 
forward by falling ontop ofasaw: Held, that he as- 
sumed the risk.—TENANTY V. BOSTON MFG. CO., Mass., 
49 N. E. Rep. 654. 

62. MASTER AND SERVANT— Negligence—Defective Ap- 
pliances.—A master who furnishes to his servant safe 
and suitable appliances with which to do the work 
upon which heis engaged is not responsible for in- 
juries received by the servant by reason of defects in 
appliances substituted, by a fellow-servant, for those 
furnished by the master.—CaMPBELL V. NEW JERSEY 
Dry-Dock & TRANSP. CO., N. J., 39 Atl. Rep. 658. 

63. MASTER ADD SERVANT—Negligence — Fellow serv- 
ants.—At common law, a conductor having full charge 
and control of a train of cars is nota fellow servant 
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with a brakeman who acts under his orders. In sucha 
case the conductor isthe represeutative ‘of the prin- 
cipal, and the latter is responsible to the brakeman for 
the conductor’s negligence.—WALKER V. GILLETT, 
Kan., 52 Pac. Rep. 442. 


64. MASTER AND SERVANT—Negligence—Incompetency 
of Servant.—Evidence that a servant in charge of an 
elevator was incompetent for that service; that he was 
intrusted by defendant with that work; that his incom- 
petency was or ought to have been known by defend- 
ant; and thatthe injury to plaintiff, a fellow-servant, 
was in consequence of the other's negligence, while 
plaintiff was inthe exercise of due care,—is sufficient 
to entitle plaintiff to goto the jury on the question of 
the liability of defendant for the negligence of the 
servant.—LEDWIDGE V. HATHAWAY, Mass., 49 N. E. Rep. 
656. 

65. MASTER AND SERVANT — Negligence — Incompe- 
tency of Servant.—The incompetency of an employee 
for whose negligence it is sought to hold his employer 
responsible cannot be shown by proving; his general 
reputation for carelessness, from the speech of people, 
though it may be shown by proving specific acts of the 
servant, and that the master knew or should have 
known of such incompetency.—PaRK Vv. NEW YORK 
Cent. & H. R. R. Co., N. Y., 49 N. E. Rep. 674. 


66. MASTER AND SERVANT—Negligence — Violation of 
Rules.—When an employer clearly and explicitly for- 
bids his employee to do a certain act around or in con- 
nection with the machine on which the employee is 
working, and the employee, while violating such pro- 
hibition, and as a result of such violation, receives an 
injury,the cmployer is not liable therefor.—@arRD Vv. 
WILKINS, N. J., 39 Atl. Rep. 676. 


67. MECHANIC’S LIEN — Notice of Claim.—The notice 
of a claim for a mechanic’s lien, filed with the recorder, 
is insufficient where it fails to state either that the ma- 
terials were furnished to the contractor or the name of 
the person to whom they were furnished, as provided 
by Code Civ. Proc. § 1187.—MADERA FLUME & TRADING 
Co. Vv. KENDALL, Cal., 52 Pac. Rep. 304. 

68. MECHANICS’ LIENS—Assignment of Claim.—The as- 
signment of a building contract as collateral security 
does not deprive the contractors of their right, on re- 
assignment thereof, to enforce their mechanic's lien.— 
WEBER V. BUSHNELL, Ill., 49 N. E. Rep. 728. 

69. MECHANIC’s LIEN—Parties.—A contractor having 
charge of the construction of a building is not a neces- 
Sary party to a suit to foreclose a mechanic’s lien, un- 
less a personal decree is sought against him by the 
owner.—HAND MFG. Co. V. MARKS, Oreg., 52 Pac. Rep. 
512. 

70. MECHANICS’ LIENS — Public School.—Hurd's Rev. 
St. 1897, ch. 82, § 38, which providesthat any person 
who shall furnish material or labor ‘‘to any contractor 
for apublic improvement” shall havea lienon the 
money coming to such contractor if he shall, before 
payment thereof, ‘notify the officials of this State, 
county, township, city, or municipality,” applies to 
work done ona public school building.—SPAULDING 
LUMBER Co. v. BROWN, II1., 49 N. E. Rep. 726. 

71. MECHANIC’s LIEN — Sale of Material in Another 
State.—One who, in another State, sells and delivers to 
a principal contractor materials to be transported by 
the latter tothis State, and used by him here in con- 
structing a public improvement, is entitled to the 
same rights underthe mechanic’s lien laws of this 
State, that one may assert who sells and delivers, within 
this State, materials to be thus used. Toapply to 
such a transaction the mechanic’s lien laws of Ohio is 
not giving to them an extraterritorial operation.— 
MACK V. DE GRAFF & ROBERTS QUARRIES, Ohio, 49 N. 
E. Rep. 697. 

72. MECHANICS’ LIENS—Suit to Enforce.— A suit to en- 
force a mechanic’s lien, in which notice is given to the 
owner of the building, and to all other lien creditors, 
and in which some of such creditors filed an interven- 
ing petition, is not, before such intervention, a suit 











‘for enforcing the lien” of said intervening petition. 
ers, within Pub. St. ch. 191, §9, providing that a suit 
tor enforcing the lien must be commenced within 4 
days after ceasing to furnish labor or material.—Dayig 
Vv. ARTHOR, Mass., 49 N. E. Rep. 739. 

73. MINING—Injunction.—The granting of an injune. 
tion pendente lite restraining defendants from construct. 
ing and maintaining a permanent tramway over the 
surface of a lode claim to be used by them to remoye 
ore from other claims to their smelter, to the exclusion 
of aco tenant, is not an abuse ofthe court’s discretion, 
—CONNOLE V. Boston & M. CONSOL. COPPER & SILVER 
MIN. CO., Mont., 52 Pac. Rep. 263. 


74. MINING—Removal of Ore — Injunction.—In an ae. 
tion involving the title to ore lying underneath plaint- 
iff’s lots, and through or near which defendant has 
constructed levels, which it uses to run cars carrying 
the ore and by means of which the ore might be re. 
moved, it is not an abuse ef discretion to grant an in. 
junction pendente lite restraining defendant from using 
its cars along the levels.—HEINZE V. BOSTON & M. Coy- 
SOL. COPPER & SILVER CO., Mont., 52 Pac. Rep. 273. 


75. MORTGAGE—Absolute Deed—Validity.—A convey- 
ance of mortgaged premises by the mortgagor to the 
mortgagee, without undue influence or imposition, by 
delivery of deed in escrow, to be delivered in case of 
non payment of the mortgage debt within a certain 
time, is not invalid, under Civ. Code, § 2889, providing 
that ‘‘all contracts for the forfeiture of property sub- 
ject to lien in satisfaction of the obligation secured 
thereby and all contracts in restraint of the right of 
redemption are void.’-—BRADBURY V. DAVENPORT, Cal., 
52 Pac. Rep. 301. 


76. MORTGAGE — Assignment — Record.—Civ. Code, § 
2934, providing that the record of an assignment ofa 
mortgage operates as notice to all persons “subse- 
quently deriving title to the mortgage from the as- 
signor,” and section 2935, providing that the record of 
the assignment ofthe mortgage is not notice to a mort- 
gagor, so as to invalidate any payment made to the 
person holding the note, import that such a record 
would operate as notice to a mortgagor, so as to in- 
validate any payment made by him toa person not 
holding the note or mortgage.— RODGERS V. PECKHAM, 
Cal., 52 Pac. Rep. 483. 


77. MORTGAGE — Foreclosure of Homestead.—Both 
husband and wife are necessary parties to an action to 
foreclose a mortgage on their homestead, whether the 
mortgage was given by themselves, or by a party 
through whom their title was derived; and where a 
mortgagee is proceeding to sell the homestead under & 
judgment rendered in an action to which the husband 
only was a party, the sale will be enjoined in an action 
prosecuted by the wife with her husband for that pur- 
pose.— WILLIS V. WHITEAD, Kan., 52 Pac. Rep. 445. 

78. MORTGAGE FORECLOSURE—Parties.—In an action 
to foreclose a mortgage on land, all persons who have 
or Claim an interest in the mortgaged property may be 
made parties; and where it is alleged in the petition to 
foreclose a mortgage that D has or claims an interest 
in the property, but that such interest accrued subse- 
quent to the mortgage, and is subject to the lien there- 
of,and D, being served with process, makes default, 
he is bound by a foreclosure and sale of the property, 
although his title was paramount and superior to the 
plaintiff's mortgage.—PROVIDENT LOAN TRUST CO. V. 
MARKS, Kan., 52 Pac. Rep. 449. 

79. MUNICIPAL CORPORATIONS — Constitutional Law— 
Lotteries.—Pen. Code, § 139, which contains a proviso 
permitting lotteries for charitable purposes, conflicts 
with Const. art. 2, § 24, providing that ‘‘the legislature 
shall never authorize any lottery.”—CiTyY OF SEATTLE 
Vv. CHIN LET, Wash., 52 Pac. Rep. 324. 

80. MUNICIPAL CORPORATION — Defective Sidewalk.— 
In an action for injuries caused by an icy sidewalk, the 
question of plaintiff's negligence is one of fact for the 
jury ; and, where the evidence tends to support plaint- 
iff’s claim, a refusal to rule that plaintiff is not entitled 
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to recover is not error.—WELSH V. INHAB, OF AMES- 
purY, Mass., 49 N. E. Rep. 735. 

81. MUNICIPAL CORPORATIONS — Defective Streets— 
Negligence.—Where plaintiff was injured, on a dark 
night, by falling into an unguarded excavation made 
by the city in astreet which, though it had not been 
graded at such point, had been used by vehicles and 
pedestrians to such an extent that well-defined roads 
and paths had been worn therein, the question whether 
plaintiff was guilty of contributory negligence in not 
going around, by another street two blocks out of her 
way, was for the jury.—ROWE Vv. CITY OF BALLARD, 
Wasb., 52 Pac. Rep. 321. 


82, MUNICIPAL CORPORATIONS—Sewerage—Nuisance. 
—The law gives to each city of the second class ample 
powers to provide for its citizens a system of drainage 
and sewerage; and where the plaintiff sought to per- 
petually enjoin the mayor and council of such a city 
from proceeding under the terms of a contract already 
let forthe construction of a sewerage system for the 
entire city, in accordance with a comprehensive plan 
adopted by them, and where the petition set forth no 
other ground for the allowance of such injunction than 
that the location of the outlet for the sewerage system, 
as determined upon by the city officials, was ill judged, 
and its use would necessarily result, by reason of the 
foul and noxious stench that would arise, in a contin- 
uing nuisance to plaintiff's property, and to himself, 
his family, and the persons employed in his mill, such 
outlet being down the stream from, and not on, plaint- 
iff's premises, held, that a demurrer to such petition, 
for failure to state a cause of action, was properly sus- 
tained.—SODON V. CITY OF EMPORIA, Kan., 52 Pac. Rep. 
461. 

83. MUNICIPAL CORPORATIONS—Sewers—Negligence.— 
A municipal corporation, given the right to discharge 
its refuse matter into an adjacent navigable body of 
water, must exercise it so as not to create a nuisance 
interfering with navigation or the enjoyment of pri- 
vate docks used for loading and unloading merchan- 
dise.—PECK Vv. CITY OF MICHIGAN City, Ind., 49 N. E. 
Rep. 800. 

84. MUNICIPAL CORPORATIONS— W arrants—Collection. 
—Warrauts issued by a city for street improvements, 
to be paid out of a special fund, cannot be collected 
against the city generally, although the remedy to col- 
lect from the special fund is lost.— WILSON V. CITY OF 
ABERDEEN, Wash., 52 Pac. Rep. 524. 

85. NEGLIGENCE—Dangerous Premises.—The owner 
of lands is under no obligation to keep them in a ssfe 
condition for the use of a person who comes upon them 
not by the invitation of the owner, but merely by his 
permission.—FITZPATRICK V. CUMBERLAND GLASS MFG. 
Co., N. J., 39 Atl. Rep. 674. 

86. PARENT AND CHILD—Persons in Loco Parentis.—A 
patriarch or priest who punishes a child capable of ap- 
preciating correction may show the parents’ consent 
in mitigation cf his offense.—DONNELLEY v. TERRI- 
TORY, Ariz., 52 Pac. Rep. 368. 

87. PARTNERSHIP ACCOUNTING—Dissolution.—Where 
the pleadings in an action for an accounting between 
partners refer only toa partnership relation beginning 
at a certain time and existing thereafter, a prior part- 
nership agreement cannot be considered.—BUCKLEY V. 
KELLY, Conn., 39 Atl. Rep. 601. 

88. PLEDGE—W hat Constitutes.—In an action to fore- 
close a pledge of notes placed with a bank as pledge 
holder, the pledgee is entitled to their possession, and 
have them remain in the custody of the bank.—ORMSBY 
Vv. DE BorRa, Cal., 52 Pac. Rep. 499. 

89. PRINCIPAL AND SURETY — Contribution.—Where 
successive bonds with the same penalties, given by an 
executor for the performance of his duties, are cumu- 
lative security, the liabilities of the sureties thereon 
for contribution are as if all had signed the same bond. 
—THOMPSON V. DEKUM, Oreg., 52 Pac. Rep. 517. 

90. PRINCIPAL AND SURETY — Remedies.—The rule 
that, “when two persons contract as principal debtors, 












but by arrangement inter sese one of them is or subse- 
quently becomes surety for the other, the creditor, if 
informed of this relationship, is bound to treat the 
surety, with regard to that contract, in the same man- 
ner as if he had contracted as surety,” is not enforce- 
able against the creditor, when suing on the contract, 
in the courts of law of this State; the surety’s remedy 
is in chancery.—TAYLOR V. SHUTE, N. J., 89 Atl. Rep. 
663. 

91. QUIETING TITLE.—A person in peaceable posses- 
sion of real estate, under a defective deed, may have 
his title quieted by action, as against a stranger who 
makes claim to such real estate, but has no right or 
title thereto.—DETLOR V. HOLLAND, Ohio, 49 N. E. Rep. 
690. 

92. RAILROAD COMPANY—Contributory Negligence.— 
A railroad company is not responsible for injuries re- 
ceived by a person who unsuccessfully attempts to 
cross the track in advance of a train which he knows 
is approaching the place of crossing.—BURNETT V. 
EasTon & A. R. CO., N. J., 39 Atl. Rep. 663. 


93. RAILROAD COMPANY — Crossing Accidents—Con- 
tributory Negligence.—Where one driving a buggy, 
while nearing a crossing, saw a train coming, and, in 
attempting to cross in front of it, his horse balked, and 
he was killed, he was guilty of contributory negli- 
gence.—STATE V. CUMBERLAND & P. R. Co., Md., 39 Atl. 
Rep. 610. 

94. RAILROAD COMPANY — Imputed Negligence.—A 
complaint against a railroad company for personal in- 
juries, first alleging the engineer’s blindness and in- 
competency, and then alleging negligence in general 
terms, and finally returning to the specific charge of 
blindness and incompetency first made, is not sus- 
tained by proof of failure to furnish the engineer with 
assistants to maintain the necessary lookout to pre- 
vent accidents.—Missoour!, K.& T. Ry. Co. v. SHOCK- 
MAN, Kan., 52 Pac. Rep. 446. 


95. RAILROAD COMPANY — Negligence — Speed of 
Trains,—A charge that the failure of the law to regu- 
late the speed at which railroads should run through 
towns does not authorize a company to run its trains 
at a wanton and dangerous rate of speed over a public 
crossing in an incorporated town, where people cross 
frequently, states a correct proposition of law.— 
MEMPHIS & C. R. CO. V. MARTIN, Ala., 23 South. Rep. 231. 


96. REAL ESTATE BROKER — Commission.—Where a 
real estate broker, having authority to purchase the 
whole of an estate, procures title to an undivided one- 
third, which is accepted by his principal, who subse- 
quently acquires title to the balance, it is for the jury 
to determine whether there was such acceptance of 
partial performance as would entitle the broker to re- 
cover the reasonable value of his services.—GILES V. 
SwIFT, Mass., 49 N. E. Rep. 737. 

97. REPLEVIN — Judgment.—Judgment in replevin, 
where the court finds right to possession in defendant, 
who claims to hold under an execution for payment of 
money, that unless within a certain time plaintiff pay 
the damages and costs, and the execution under which 
defendant took and held the property, defendant have 
execution for damages and costs, and writ of retorno 
habendo issue,is substantially in the alternative, as 
provided by 2 Starr & C. Ann. St. p. 2016.—MacLACHLAN 
Vv. PEASE, Ill., 49 N. E. Rep. 714. 

98. RES JUDICATA—Pleading.—To work an estoppel 
of record, a former judgment between the parties to an 
action must be pleaded, if there be opportunity to 
plead it, and must be proved to be directly upon the 
pointin question.—WaTER COM’RS OF CITY OF NEW 
BRUNSWICK V. CRAMER, N. J., 39 Atl. Rep. 671. 

99. SaLE—Breach of Contract.—When a seller, under 
a contract of sale, is prevented from completing a de- 
livery partly made, by the buyer’s wrongful refusal to 
accept more goods, or by other wrongful acts, the sel- 
ler is entitled to recover for the goods already deliv- 
ered and accepted.—HARTLOVE V. DURHAM, Md., 39 Atl. 
Rep. 617. 
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100. SALES — Conditional Sales — Record.—Where a 
written agreement dated August 23, 1894, was a condi- 
tional sale of personal property, operating a transfer 
of title if the payments specified in it were made, and, 
until payment was made, the vendor retained the title, 
no note having been given forthe purchase money, 
nor any express promise of payment made, held, that 
the agreement was not required to be recorded under 
the statute existing at its date (Rev. St. ch. 111, §5, as 
amended by St. 1891, ch. 11).— HOPKINS V. MAXWELL, 
Me., 39 Atl. Rep. 573. 


101. SALE—F alse Statements—Rescission.—If a vendee 
in possession of property by virtue of a sale, voidable 
because obtained by means of false and fraudulent 
representations, mortgages or sells it fora valuable 
consideration to another, who is without notice, the 
rule is that the rights of such mortgagee or vendee are 
superior to those of the defrauded vendor, qualified, 
however, by the rule that, ifthe sum secured by the 
consideration of such subsequent sale is an antecedent 
debt, the right of such mortgagee or vendee cannot 
avail against that of the defrauded vendor electing to 
rescind.—BELLEVILLE PUMP & SKEIN WORKS v. SOREN- 
SON & NEILSON FURNITURE CO., Utah, 52 Pac. Rep. 282. 


102. SaLE—Warranty of Fitness.—Where an elevator 
was furnished according toa plan and specifications 
referred to in the contract therefor, a stipulation to 
“furnish the work heretofore mentioned in a first- 
class, workmanlike manner” was not a warranty of the 
fitness thereof for the particular purpose intended.— 
BANCROFT V. SAN FRANCISCO TOOL CO., Cal., 52 Pac. 
Rep. 496. 

103. SALE OF LAND — False Representations—Estop- 
pel.—Representations made by the seller of land that 
it was first-class orange land and would raise oranges 
are mere expressions of the vendor’s opinion, and do 
not constitute fraud where the vendee inspected the 
land before purchase.—LEE V. MCCLELLAND, Cal., 52 
Pac. Rep. 300. 

104. SEDUCTION—Evidence.—The rule that the char- 
acter of the prosecutrix for chastity cannot be im- 
peached by proof of particular acts of unchastity or 
specific acts of illicit intercourse by the prosecutrix 
with others, as announced in State v. Bryan,8 Pac. 
Rep. 260, 34 Kan. 63, approved and followed.—STaATE V. 
ATTERBERRY, Kan., 52 Pac. Rep. 451. 

105. SLANDER BY ATTORNEY— Liability of Client.—The 
attorney, not his client, is responsible for (alleged) de- 
famatory utterances of the former in the course of the 
trial of the latter’s cause.—MONROE V. WESTON LUMBER 
Co., La., 23 South. Rep. 247. 

106. SPECIFIC PERFORMANCE—Awbiguity.—A contract 
for the purchase of a farm for $14,800, less a mortgage 
of $9,700, provided thatthe purchaser was to convey 
property worth $7,600 and pay $5,400: Held, too uncer- 
tain and contradictory as to the price to be enforce- 
able.—CARSON V. DAVIS, IIl., 49 N. E. Rep. 701. 


107. STATUTES—Presumptions.—In the absence of 
proof, it will be presumed that the law in regard to 
common carriers isthe samein the State where the 
shipping contract was executed as in the State where 
the case is tried.— PIERCE V. SOUTHERN Pac. Co., Cal., 
52 Pac. Rep. 302. 

108. TAXATION—Assessment—Equity.—In the absence 
of fraud or mistake, a billin equity will not lie to re- 
view or revise an assessment; the remedy by appeal to 
the county board as provided by Rev. St. ch. 120, § 97, 
being adequate and exclusive. -BEIDLER V. KOCHER- 
SPERGER, I11., 49 N. E. Rep. 716. 

109. TAXATION—Exemptions — Charitable Purposes.— 
The buildings of the Young Men’s Christian Associa- 
tion ofthe city of Paterson are not used exclusively 
for charitable purposes, within the meaning of the act 
of May 16, 1894 (3 Gen. St. p. 3820), which exempts build- 
ings so used from taxation.—STATE V. CITY OF PATER- 
son, N. J., 39 Atl. Rep. 655. 

110. Tax DEED—Evidence of Title.—When one who 
seeks to show title by virtue of a deed from a collector 








of taxes, the deed is not evidence of the truth of the 
recitals contained in it, but the facts essential to the 
validity of the sale must be proved aliunde.—BurRKE y, 
BURKE, Mass., 49 N, E. Rep. 753. 

111. Tax SALE—Validity.—In proceedings for the sale 
of land for taxes, all provisions of the statute which 
are designed for or conducive to the protection of per. 
sons interested in the land, whether they relate to pro. 
ceedings before or at or after the sale, must be Strictly 
complied with, or the sale will be set aside.—STaTE y, 
MAYOR, ETC. OF BOROUGH OF VINELAND, N. J., 39 Atl. 
Rep. 685. 

112. ToRTs — Obstruction of Hydrant.—One who ob. 
structs the use of a city hydrant by firemen is liable to 
one whose property is damaged by fire in consequence 
thereof.—KIERNAN V. METROPOLITAN CoONnsT. Co., Mass, 
49 N. E. Rep. 648. 

113. TRESPASS TO PERSON — Survival of Action.—Un. 
der Rev. St. 1868, p. 682, providing ‘‘all actions at law 
whatsoever, save and except actions for trespass for 
injuries done to the person, shall survive to and against 
executors and administrators,” an action cannot be 
maintained against the administrator of a wrongdoer 
deceased for damages for personal injuries, where the 
wrongdoer was himself killed by the negligent act 
causing the injury, since the cause of action did not 
accrue against deceased during his lifetime.—Letson 
v. Brown, Colo., 52 Pac. Rep. 287. 

114. TRIAL — Instructions.—The refusal to give re- 
quested instructions that have already been given in 
substance is not error.—THOMPSON V. HOLYOKE ST. 
Ry. Co., Mass.,49 N. E. Rep. 748. 


115. WAREHOUSE RECEIPTS — Verdict.—Under Code, 
art. 14,§ 1, declaring warehouse receipts negotiable; 
and article 2,§ 3, declaring a person intrusted with or 
in possession of a bill of lading the owner of the goods, 
so as to give validity to his contract relative thereto,— 
the shipper of goods, though the owner, cannot claim 
them as against a warehouseman and the pledgee of 
the warehouse receipts, where the consignee receipts 
for the goods from the carrier, directs their storage in 
the warehouse, and getsaloan onthe pledge of the 
warehouse receipts.—FARMERS’ PACKING CoO. OF TAL- 
BOT COUNTY V. BROWN, Md., 39 Atl. Rep. 625. 


116. WATER COURSES — Right to Divert.—A prior ap- 
propriator of water from a natural stream flowing 
through State lands has such a vested right to the use 
of the water, and tothe ditch in which it flows, also 
constructed on said lands, as will defeat the claim of 
one who, with notice of such diversion and existence 
of the ditch, obtains from the State a deed for the 
premises, without reservation of any water rights.— 
CARSON V. GENTNER, Oreg., 52 Pac. Rep. 506. 


117. WILL.—A man left all his property to his wife for 
life, and declared that ‘‘allof said property left by her” 
at her death should be sold and divided among his rel- 
atives. She obtained possession of his property, and 
afterwards died leaving a will, wherein she bequeathed 
to her relatives legacies equal to the amount she had 
inherited from her father and brother: Held, that her 
executor should turn over the rest of her property, 
which did not exceed the amount she received under 
her husband’s will, to his executor to be distributed 
according to the terms of his will.—MANN V. MARTIN, 
Ill., 49 N. E. Rep. 706. 

118. WILL—Devise—Restriction against Alienation.— 
Where land is expressly devised in fee-simple, a subse- 
quent clause of the will declaring that the devisee shall 
have no power, for a specified time, to sell or incum- 
ber the land, is void, as repugnant tothe estate de- 
vised.—JONES V. PORT HURON ENGINE & THRESHER 
Co., Ill., 49 N. E. Rep. 700. 

119. WILL — Residuary Devise.—Real estate acquired 
in fee by testatrix after publication of will passes by 
the residuary clause thereof, which, following bequests 
and devises to different persons, gives all the re- 
mainder of her “effects” to person designated.— 
RUCKLE V. GRAFFLIN, Md., 39 Atl. Rep. 624. 
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NINTH EDITION. 


Hints on Advocacy. 


TENDED FOR PRACTICE IN ANY OF THE COURTS. 


CIVIL AND CRIMINAL, 


WITH SUGGESTIONS AS TO OPENING A CASE, RK~- 
AMINATION-IN-CHIEF, CROSS-EXAMINATION, 
RE-EXAMINATION, REPLY, CONDUCT OF & 
PROSECUTION AND DEFENSE IN A CRIM= 
INAL TRIAL, WITH ILLUSTRATIVE 
CASES THAT HAVE OCCURRED. 








By RICHARD HAERIS, 
Barrister at Law, London, Englana 





The present edition of this remarkable book, 
the work of a distinguished English Barrister 
wi? be found very valuable, even to those who 
uve one of the former eight editions, as there is 
much in this edition which was not in former 
ones) The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
onadvocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge. 
Tact cannot be taught, but it will follow from ex- 
perience, and a good deal of experience may be 
‘ondensed into the form of rules. 


CONTENTS: 


Opening the Plaintiff's Case. 

Examination-in-Chief. 

Cross-Examination. 

Rules for Cross-Examination. 

Classes of Witnesses, With Suggestions for Cross 
Examining Them. 

A — Alibi, and as to the Mode of Dealing 
with it. 

Re-Examination. 

Opening the Defendant’s Case. 

Summing up the Defendant’s Case. 

Reply. 

Vonduct of a Prosecution. 

Conduct of a Defense in a. Criminal Triai 

(llustrative Cases. 

Analysis cf the Opening Speech “in the Trial oi 
Palmer. 

Examples of Reply, Peroration, ete. 

An Acrobatic Performance in Cross-Examination. 

A Word on the Appointment of a Public Prose- 
cutor. 

As to the Utility of the Grand Jury 

Tactics. 





No practicing lawyer, and indeed no one wno e3 
Ew ever to address a court or jury,should fail tc 
avethis book. It is useful alike to the student, the 
young lawyer, and the old practitioner. There is no 
work extant which can fill its place. 

HINTS ON ADVOCACY is in one volume. Svo 
Law Sheep. Price, 82.00. Sent repaid on receip: 
“amount. Published and for sale by 
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Just Issued. 


BEACH’S COMMENTARIES 


ON THE LAW OF 


TRUSTS 
TRUSTEES, 


As Administered in England and the United 
States. 


By Charles Fisk Beach. 


The most complete treatise on the subject ever 
written. 

No previous work extant has ever gone so 
deeply into the subject of the law of 


TRUSTS AND TRUSTEES. 


The author has in this work treated the whole 
subject of TRUSTS, express and implied, public 
and private. No topic of importance in connec- 
tion with this important subject has been omitted. 

More than 16,500 cases have been cited. The 
citations are not merely barren references to 
cases. They compactly digest the points in- 
volved, so that a lawyer may use them with con- 
fidence when the reports are not at hand, and 
they are complete to date. The statements of 
equitable principles and the citations by which. 
they are supported include all phases of the sub- 
ject, and the 


LATEST CASES REPORTED. 


The numerous expositions of equitable doc- 
trines by the Lord Chancellors of England, and 
by the most eminent American Judges are in- 
telligently reviewed. 

Mr. Beach, in this treatise, when conflicts be- 
tween different courts have been found, has not 
hesitated to express his opinion as to which con- 
clusion seem to be the most sound. 

Special care has been taken with the Index and 
Table of Cases to enable the busy lawyer readily 
to find what he wants. 

Beach on Trusts and Trustees gives the law 
as it is to-day. 

Beach on Trusts and Trustees is in two vol- 
umes, 8vo., law sheep, containing over 2,000 large 
law book pages. Price $13.00, sent prepaid on re- 
ceipt of price. 

Published and for sale by 


CENTRAL LAW JOURNAL CO., 
919 Olive Street, St. Louis, Mo. 
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Just Published 


A HELP FOR BEGINNERS IN THE STUDY OF LAW. 





An Introduction to the Study of Law 


By EDWIN H. WOODRUFF, 


Professor of Law in Cornell University College of Law. 





One Volume, 12mo. In Fine Cloth Binding. Price $1.00. 


Sent Postpaid on Receipt of Price. 





This book is the result of a desire on the part of the author to bring together in concise form such information 
as, from his experience as a law teacher, he has felt would be of particular assistance to students just entering 
upon the study of law, whether in a law school ora law office. The student during his earlier efforts seems to 
have some difficulty in learning where and how to find the law, and to have much greater eee in attaining 
and keeping the legal point of view. 

It appears feasible to give the beginner substantial aid at this juncture, by placing before him as simply as 
possible certain facts about law books and about the scope and workings of law, which may prove of temporary 
convenience to him until he has advanced far enough to be able to use the law library with a fair degree of 
facility, and has become by experience somewhat familiar with the methods of dealing with legal material. 


CONTENTS—The Scope of Law. 
here and How to Find the Law. 
The Operation of Law. 
Courts and Procedure. 


From Hon. Albert H. Walker, Hartford, Conn.: “I have read, with uncommon satisfaction, every sen- 
tence in Professor Woodruff's new book of Introduction to the Study of Law. Itisagem. It is a kindly light, to 
lead the student on through a forest unknown to him. It isa luminous memorandum, to remind the lawyer ol 
much that he may have forgotten. I do not think it contains any error. I like it immensely.” 


The Law of Negotiable Instruments 


Statutes, Cases and Authorities. 


Edited by ERNEST W. HUFFCUT, 


Professor of Law in Cornell University College of Law. 








One Octavo Volume, 716 pages. Price, in law canvas, $4.00 net; in sheep, $4.50 net. 


® 

This work is based upon the Negotiable Instruments Law as enacted in New York, Connecticut, Colorado, 
Florida, Maryland, and Virginia, and submitted for enactment in the other States by the Commissioners on Uni- 
formity of Laws. This law is itself based upon the English Bills of Exchange Act, as drafted by Judge Chalmers, 
and first published as Chalmers’ Digest of the Law of Bills of Exchange, Promissory Notes, and Checks. The Ne 
gotiable Instruments Law is, therefore, a Digest of the Law of Bills, Notes, and Checks, embodying the results uf 
thousands of decided cases, and now enacted as a Code in several American States. Whether in force in a pa'- 
ticular State or not, it expresses correctly the law of Negotiable Instruments in all jurisdictions, and no better 
statement of the law can anywhere be found for purposes of study or instruction. 

To supplement this admirable Digest, the editor has collected and arranged in accordance with the analysis 
of the law over 300 cases (mostly American), from which the Digest might mainly be drafted,.and which serve to 
show every important rule in operation upon concrete facts. These cases have been carefully annotated, the 
cases and annotations together making acomplete commentary upon this important statute. By an ingenious 
arrangement of cross references, the reader has always before him the enactment of the legislature and the de 
cisions of the courts. 


BAKER, VOORHIS & CO., New York. 
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